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SUMMARY 
South Africa has in the recent past seen employees embarking in strike action, even 
in sectors designated as essential services. The impact adversely affected inter alia 
economic growth, investor confidence, international credit ratings and the high rate of 
unemployment. The Labour Relations Act 66 of 1995 from its inception on 11 
November 1996, and as amended, in 2002 and in 2015, has brought about some 
minor changes to the model aimed at regulating essential services, maintenance 
services and minimum services agreements. 
This research is aimed at investigating; whether essential services, maintenance 
services and minimum services agreements are designed to unjustifiably limit the 
right to strike or not. The Constitution1 and the Labour Relations Act, 19952 
encourages parties in employment relationship to engage in collective bargaining. 
Mechanisms such as a no duty to bargain envisaged within the current LRA 
regulatory framework, appears to be undermining the significance of ensuring that 
parties engaged within services designated as essential and maintenance services 
exercise their fundamental right to strike and to bargain collectively. 
The Essential Services Committee when dispensing with its statutory functions may 
be unjustifiably limiting the right to strike for employees engaged in essential and 
maintenance services. 
Some employers may be to some degree reluctant to trigger maintenance services 
provisions as the LRA appears to be adopting a voluntarism principle when 
regulating collective bargaining, as the Act is encouraging employers to deal with the 
provision of maintenance services within collective agreements. 
An introduction of a judiciable enforceable duty to bargain collectively in services 
designated as essential and maintenance services may compel employers to 
conclude minimum services agreements. The extremely low number of services 
designated as maintenance services is a worrying reality and the solution is urgently 
required
                                                          
1
 The Constitution of the Republic of South Africa, 1996. 
2
 Hereinafter referred to as the LRA. 
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CHAPTER 1 
 
1.1 INTRODUCTION 
 
The question of regulating essential services, maintenance services and minimum 
services agreements poses a significant challenge for the South African government 
and its capacity as regulator.  
In chapter 1, the problem statement is discussed, as well as the research aims and 
objectives. The limitations of the study, literature review are also discussed. The 
organisation of the study is also laid out. 
1.2 Aims and objectives of the study. 
This study aims to investigate the challenges that seem to confront the model as 
adopted within the LRA.3 In The South African Police Service v Police and Prison’s 
Civil Rights Union,4 the court held that the fundamental purpose of the LRA is, inter 
alia, to give effect to the right to strike and that the process of interpretation should 
give effect to that purpose so as to avoid impermissible limitation to that right to 
strike.5 Pertinently, in Eskom Holdings Ltd v National Union of Mineworkers,6 the 
court held that the statute itself requires in section 3, that it be interpreted to give 
effect to its primary objects, and in conformity with the Constitution of the Republic of 
South Africa7 and South Africa‟s public international law obligations.8 Section 1 
expressed the LRA‟s primary objects, amongst others, as “to give effect to and 
regulate the fundamental rights” conferred by section 23 of the Constitution.  
The primary function of the Essential Services Committee,9 even though is not 
prescribed in the LRA, is to set limitations on a right to strike as conferred in the 
Constitution.10 To enhance such limitations on a right to strike, the ESC is charged 
                                                          
3
 66 of 1995. 
4
 2011 (6) SA 1 (CC). 
5
 Par 30. 
6
 2011 32 ILJ 2904 (SCA). 
7
 The Constitution of the Republic of South Africa, 1996. 
8
 Par 28. 
9
 Hereinafter “the ESC”. 
10
  Pillay “Essential Services under the new LRA” Industrial Law Journal (2001) 6. 
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with the responsibility to ratify the minimum services agreements.11 Evidently, there is 
no obligation on the parties in services designated as essential services to conclude 
minimum services agreements.12 It should, however, be appreciated that in South 
Africa National Defence Union v Minister of Defence,13 the court held that the 
Constitution does not impose a judicially enforceable duty to bargain.14 It is rather 
important to point out that minimum service agreements in form and in nature are 
collective agreements as envisaged in section 23 read with section 72 of the LRA. 
The absence therefore of a judiciable duty to bargain is rather precarious in 
regulating essential and maintenance services, at least within the conclusion of the 
minimum services agreement.  
The South African industrial economy is beset by many labour unrests and economic 
policy uncertainties that are confronting the ability to transform the labour market. 
Even within the services designated as essential services, there is a continuous rise 
in disruptions and a scourge of unprotected strike action. There is also a compelling 
need to effectively regulate maintenance services to alleviate some level of 
uncertainty and ramblings within such services. The redoubtable notion of 
encouraging employers and trade unions to deal with the provision of maintenance 
services in collective agreements15 punctures the voluntarism principle embedded in 
collective bargaining. 
This treatise seeks to further investigate whether essential services, maintenance 
services and minimum services have been designated to unjustifiably limit the right to 
strike or not. This research will further evaluate the extent to which the ESC, in 
dispensing with its statutory function, either justifiably limits the right to strike or not. 
This research will also explore a number of mechanisms that may enhance the 
regulatory framework. Furthermore, in this treatise, there will be some harmonising 
proposals aimed at resolving the notional concerns to the effect that the regulatory 
framework seems to hold some degree of proclivity towards the employer party. 
                                                          
11
 S 72 of the LRA 66 of 1995. 
12
 (FN 6) prescribes to the effect that “the essential services committee may ratify any collective 
agreement that provides for the maintenance of minimum services in a service designated as an 
essential service.” s72 (a) and (b). 
13
 2007 (5) SA 400 (SCA). 
14
 Par 68. 
15
 Pillay Southern African Business Review (2001) 68. 
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1.3 Limitations of the study 
Various limitations could be identified in the study.  
A limitation to the study was the small sample size of case law specifically dealing 
with regulating maintenance services and minimum services agreements.  
A further limitation to the study was a credible digital database of all services 
designated as essential services and maintenance services.  
Lastly, a limitation to the study was a lack of sample size of ratified minimum services 
agreements. 
1.4 Literature review 
In the literature review, the focus will be on previous research that has been done in 
regulating essential services, maintenance services and minimum service 
agreements. A desktop analysis would be employed as a preferred research 
methodology. 
The following databases will be considered. 
 Internet 
 Reportorium of South African Journals 
 Reportorium of International Journals 
 Text Books 
 Case Laws 
 Statutes 
 
1.5 Organisation of study 
 
Chapter 1 comprises an introduction to the research study. The problem statement 
briefly outlines the constructs and reasons for the study. Research aims and 
objectives detail the general and specific aims and objectives of the study. The 
limitation of the study and literature review is discussed. Chapter 2 of the study 
deals with a comparative study in regulating essential services. Chapter 3 of the 
study deals with the model regulating maintenance services. Chapter 4 of the study 
deals with the process of regulating minimum services agreements. Chapter 5 of the 
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study deals with the limitations to the right to strike in essential services and 
maintenance services. Chapter 6 of the study deals with the proposed 
recommendations as well as the prudent legislative review. Chapter 7 of the study 
deals with the conclusion of the study. 
 
1.6 Conclusion 
 
In this chapter an introduction of the research study was given. The problem 
statement briefly outlined the hypotheses and reasons for the study. The aims and 
objectives of the study were given and the chapter was concluded by discussing the 
limitations of the study and literature review. The organisation of the study was laid 
out. 
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CHAPTER 2 
REGULATING ESSENTIAL SERVICES 
 
2.1 INTRODUCTION 
 
The LRA gives rise to the primary function to the Minister of Labour in conjunction 
with the Minister of Public Service and Administration, after consultation with the 
National Economic Development and Labour Council, to establish the Essential 
Services Committee.16 
It is important to note that the administration as well as functions of the ESC resides 
within the Commission for Conciliation, Mediation and Arbitration. The LRA 
prescribes that the functions of the ESC, inter alia, are to conduct investigations as to 
whether or not the whole or a part of any service is an essential service, and then 
decide whether or not to designate the whole or part of that service as an essential 
service.17 
It is imperative to review the designation model pertaining to essential services with 
an aim of improving the legislative framework regulating such. The Canadian model 
that has been adopted as a designation model appears to be occupying the middle 
ground between the unfettered strike model and the no strike model. There is a 
scholarly view that seeks to suggest that this designation model remains potentially 
sound as it seems to guarantee the continuation of essential services without 
removing the right to strike.18 The inescapable hypothesis is such that strikes are 
inevitable and that limiting the right to strike may not completely eliminate strikes. 
There is no dispute resolution model that is totally effective.19 South Africa in its 
recent past, has seen some unprotected strikes even within services designated as 
essential services, which further inculcate a need to regulate essential services 
designations without removing the right to strike. It is important to adopt a 
designation model that ensures the continuation of essential services without 
removing the right to strike. 
                                                          
16
 S 70 (1) of LRA. 
17
 S 70 (2) (a) of LRA. 
18
     Rose “Regulating and Resolving Public Sector Disputes in Canada” Journal of Industrial 
        Relations 50 (4) 552. 
19
     Rose Journal of Industrial Relations 545. 
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Moreover, it is of significance to point-out that this treatise aims to draw parallel 
comparisons with other jurisdictions and to also show some glaring inconsistencies in 
regulating essential services across different international jurisdictions. This further 
justifies a need to review other jurisdictions to demonstrate these inconsistencies. 
This treatise will further dissect the current model aimed at regulating essential 
services and in addition propose the most sensible model for regulating essential 
services within the South African context. 
This chapter and treatise will investigate the challenges that seem to confront the 
model of regulating essential services as currently adopted within the framework of 
the LRA. This treatise will furthermore investigate the way in which essential services 
have been designated unjustifiably limit the right to strike or not. 
 
2.2 ESSENTIAL SERVICES AND THE RIGHT TO STRIKE 
 
The right to strike is viewed internationally and within South Africa as a fundamental 
right and is derived from Convention 87 and 98 of the International Labour 
Organisation (ILO). The said ILO Conventions regulate the right to freedom of 
association and to bargain collectively.20 The right to strike has been adopted by the 
international community as an essential means for the furtherance of the socio-
economic interests of workers and their trade unions, based on the proposition that 
trade unions must be allowed space to organise their activities and be in a position to 
establish their programmes aimed at defending their members interests.21 
The right to strike and the right to engage in collective bargaining are enshrined in 
the Constitution.22 The Constitution goes on to provide that national legislation may 
be enacted to regulate these processes. The LRA23 primarily purports to give effect 
to these constitutionally guaranteed rights.24 
                                                          
20
 Van Niekerk and Christianson (eds) Law @ Work (2008) 317. 
21
 Van Niekerk (eds) Law @ Work 371. 
22
 S 23 (2) (c) of the Constitution. 
23
 S 64 (1) of the LRA. 
24
 Koboro “The right to strike and the future of collective bargaining in South Africa”International 
Journal of Social Sciences (2014) 116. 
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Pertinently, the right to strike is a fundamental right, however, the legislature has 
placed legislated limitations.25 This treatise aims to investigate whether the ESC in 
dispensing with its functions; unjustifiably infringes on the right to strike, a right which 
serves as a fundamental right for workers. 
In Eskom Holdings Ltd v National Union of Mineworkers,26 the court held that the 
statute itself requires in section 3 that it be interpreted to give effect to its primary 
objects, and in conformity with the Constitution of the Republic of South Africa27 and 
South Africa‟s public international law obligations.28 The LRA‟s primary objective; 
amongst others, is to give effect to, and regulate the, fundamental rights conferred by 
section 23 of the Constitution.29 
The LRA defines essential service as “a service the interruption of which endangers 
the life, personal safety or health of the whole or any part of the population; the 
Parliamentary Service; or the South African Police Services”.30 
In the South African Police Services v Police and Prison’s Civil Rights Union31, the 
court held that; the fundamental purpose of the LRA is, inter alia, to give effect to the 
right to strike and that the process of interpretation should give effect to that purpose 
so as to avoid impermissibly limiting the right to strike.32 
The primary function of the ESC, even though not prescribed in the LRA is to, inter 
alia, set limitations on a right to strike as conferred in the Constitution33. It is of 
paramount importance to note that some of the fundamental functions of the ESC are 
to limit the right to strike.34 The designation of a service by the ESC as an essential 
service in its current form amounts to workers within such a service being barred 
from embarking on a strike action. Such a barrier may infringe upon the workers‟ 
fundamental right and such an infringement should be within reason and sound 
legislative framework. 
                                                          
25
 SS 36 of the Constitution read with 65 (1) (d) of the LRA. 
26
 2011 32 ILJ 2904 (SCA). 
27
 Act 108 of 1996. 
28
 Par 28. 
29
  S 1 (a) of the LRA. 
30
 S 213 of the LRA. 
31
 2011 (6) SA 1 (CC). 
32
 Par 30. 
33
 Act 108 of 1996. 
34
 S 65 (1) (d) (i) of LRA. 
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The Constitutional Court in re Certification of the Constitution of the Republic of 
South Africa35 held that „this is of course not to say that the right to strike should be 
encouraged or unprotected strikes condoned, but only that there is no justification for 
importing into the LRA, without any visible textual support, limitations on the right to 
strike which are additional to those the legislature has chosen clearly to express.‟36 
The limitations on a right to strike as aligned to section 36 of the Constitution also 
read with section 65 of the LRA suffice. However, it is of significance to point out that 
there may exists unintended consequences in terms of unjustifiably placing a 
limitation on a right to strike for employees engaged in services designated as 
essential services. 
In keeping with the spirit of the Constitution, the legislature enacted limitations as 
evinced above. The balancing act may subsist in that the LRA appears to be setting 
out provisions for the conclusion of the minimum services agreements. The 
regulatory framework, as it pertains to regulating minimum service agreements, is to 
be considered elsewhere.  
As Koboro (2014: 116) opined that the „right to strike is a crucial weapon in the 
armoury of organised labour and that no society which lacks that right can be 
democratic‟, the right to strike is of fundamental importance as it was furthermore 
emphasised by the court in Bader Bop (Pty) Ltd v National Union of Metal Workers of 
South Africa37. In this case the court held that, it is through industrial action that 
workers are able to assert their bargaining power in the employment relationship.38 
This view was also shared in PSA v National Prosecuting Authority,39 whereby the 
right to strike was deemed to be „a powerful weapon in the hands of employees, 
enshrined in section 64 subject to the limitations as set out in section 36 of the 
Constitution read with section 65 of the LRA.‟40 
In peddling for a panacea, the proposed regulatory framework should not usurp the 
Constitutional right as enjoyed by every worker, even the ones in services designated 
as essential services. The concerns as encapsulated in this treatise revolve broadly 
                                                          
35
 Certificate of the Constitution of the Republic of South Africa. 
36
 Par 28. 
37
 2003 (2) BCLR 182 (CC). 
38
 Par 13. 
39
 2007 PSGA 14-05/06 (GPSSBC). 
40
 Par 12 (unreported). 
 9 
around the question of how to balance economic development with the legitimate 
concerns for social justice. 
It is against this backdrop that this research aims to focus on the contemporary legal 
climate in South Africa and the particular way in which the current labour legislative 
framework impacts on the right to champion the right to strike for workers in essential 
services against that of employers.41 It is of fundamental importance to point out that 
the South African industrial economy is beset by a barrage of unprotected industrial 
action, even within sectors of the economy that are designated as essential services. 
Evidently, there seems to be a growing phenomenon of unprotected strike actions 
which cuts across the very purpose of the LRA. 
The recent past has seen some proposed legislative amendments pertaining to the 
strike laws with the proposed introduction of the ballot to ensure that the majority of 
members of a trade union agree to a need for a strike.42 The primary principle that 
relates to the interruption of a service, whether partial or complete, has to exist for a 
service to be designated as essential.43 The use of replacement labour for the 
purposes of determining whether a service is an essential service or not, is of less 
importance to the ESC, as the primary objective is to limit the right to strike.44 It 
follows that the possible use of replacement labour within essential services still 
remains a policy issue between the employer and the employees. 
The notion of obliging the strikers to ballot in favour of a strike is concomitant with the 
principle of ceding some legitimate responsibility towards the strikers to call off the 
strike to avert any potential closure of the enterprise and the eventual endangerment 
of the life and health of the community that may arise. The ESC, in making a 
determination as to whether a service is an essential service, must consider the 
circumstances at the time.45 
In the recent past, South Africa has seen a plethora of industrial action even in 
sectors designated as essential services. The scourge of strike action within 
essential services may have compelled the legislature to enact some legislative 
                                                          
41
 Koboro International Journal of Social Sciences 117. 
42
 Megganhttp://mg.co.za/2012-04-04-newlabour-bill-to-curb-illegal-strikes. 
43
 Pillay Industrial Law Journal (2001) 10. 
44
 Supra fn 29. 
45
 Pillay Industrial Law Journal 11. 
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amendments aimed at addressing any potential lacuna that may exist within the 
legislative framework. There has also been some numerous challenges that have 
been identified within the system for regulating essential services, inter alia, the 
scope of essential-service determination made to date, the small number of minimum 
service agreements ratified by the ESC. The proposed LRA amendments included 
the insertion of section 70A to 70F of the Act 66 of 1995. 
In Eskom Holdings (Pty) Ltd v National Union of Mineworkers,46 the court held that 
„the Constitutional right to strike should not, in the absence of express limitation, be 
restrictively interpreted‟.47 Flowing from this argument, the limitation on the right to 
strike should advance a complete ban for employees engaged in essential services 
to embark on a strike action. It is therefore from this background that the legislature 
should provide for compensatory guarantees to workers deprived of a right to strike. 
The LRA aims to address the express limitation on a right to strike.48 The limitation 
on a right to strike is also embodied in the body of principles to be observed when 
regulating the limitations by member states to the ILO.49 
The LRA sets out alternatives to the Constitutional right to strike, namely compulsory 
arbitration50. The prohibition of strike action is not unconstitutional and a labour 
relation therefore is to be structured accordingly.51 The right to strike is restricted and 
the limitation to such a right within essential services is not completely removed, as 
there seems to be compensatory guarantees such as compulsory arbitration and the 
conclusion of minimum service agreements. 52 Both legislated principles of 
compulsory arbitration and minimum service agreements are to be dealt with in detail 
elsewhere in this treatise. 
The LRA confers on employees within essential services for matters of mutual 
interest a right to compulsory arbitration53 and, according to Bader Bop (Pty) Ltd v 
                                                          
46
 2010 (34) (LAC). 
47
 Par 18. 
48
 Supra fn 24. 
49
 International Labour Organization “Freedom of Association and Collective Bargaining” A General 
Survey of Convention 87 and 98 1994. 
50
 S74 (1) (4) of the LRA 66 of 1995. 
51
 Grogan Collective Labour Law (2012) 111. 
52
 Grogan Collective Labour Law 111. 
53
 Koboro International Journal of Social Sciences 117. 
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National Union of Metal Workers of South Africa54 judgement, a right to strike.55 
Fittingly, in South African Police Service v Police and Prisons Civil Rights Union,56 
the court held that section 65 (1) (d) (i) of the LRA implies that non-members and 
those not engaged in essential services, respectively, are not statutorily prohibited 
from striking. It remains critical to point out that such a distinction as the regulatory 
framework in form and in nature may appear to be unjustifiably limiting the right to 
strike to employees who work within services designated as essential services, but 
are not engaged in essential services. 
There also seems to be a view to the effect that the LRA might be unconstitutional as 
it fails to confer a largely enforceable right to bargain collectively. Such may enable 
the compulsory conclusion of a minimum services agreement which may clearly draw 
a distinction as to which employees may embark on a strike against those who may 
not as they are engaged in essential services, due to the fact that the Constitution 
was drafted after the implementation of the LRA.57 
 
2.3 INTERNATIONAL STANDARDS ON THE RIGHT TO STRIKE WITHIN 
ESSENTIAL SERVICES. 
 
South Africa is a member state to the ILO58 and this body has well-established 
principles concerning the right to strike. South Africa has ratified the ILO‟s 
Convention 87 and 98 which promotes the right to freedom of association and the 
right to organise and bargain collectively, respectively. It is of paramount importance 
to note that the right to strike is not set out explicitly in ILO Conventions and 
Recommendations.59 It would be anomalous to conclude that the absence of explicit 
mention of a right to strike within ILO Conventions suggests that the organisation 
disregards the right to strike or refrains from providing a protective framework within 
which such a right may be exercised.60 
                                                          
54
    Supra fn 25. 
55
  Par 69. 
56
 Supra fn21. 
57
 Grogan Collective Labour Law 110. 
58
 International Labour Organization. 
59
 Gernigon (eds) “ILO Principles Concerning the Right to Strike” International Labour Review 137 
(1998) 7. 
60
 International Labour Conference Record of Proceedings 40 1947 783. 
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The ILO appears to have adopted two resolutions that seeks to advance the right to 
strike in member states; „the abolition of anti-trade union legislation adopted in 1957 
(ILO, 1957 p. 783) as well as the resolution concerning trade union rights and their 
relation to civil liberty adopted in 1970‟.61 The right to strike has been affirmed by 
other various bodies of the ILO, such as the regional conferences and industrial 
committees.  62 As evinced herein and, in particular, as the ILO does not explicitly 
mention the right to strike, the freedom of association and protection of the right to 
organise, Convention 87 has frequently stated that the right to strike is a fundamental 
right to be enjoyed by workers and has defined the limitation, such as essential 
services, within which such a right maybe exercised.63 
The Committee of Experts supports the approach on a right to strike, considering it to 
be inalienable from the right to freedom of association protected by Convention 87 
and the principles embodied in the ILO Constitution.64 The right to strike appears to 
be entrenched within the ILO principles and, therefore, may not be ignored and/or 
alienated. Evidently, the dissenting voice from the employer party within the ILO 
structures, echoes that the Committee of Experts should not deduct from the text of 
the Conventions a global, precise and definitive, absolute and unlimited right.65 
Both the Governing body‟s Committee on Freedom of Association and the 
Committee of Experts closely monitor the general issues as they relate to objectives 
of strikes, workers who are included and excluded, conditions of exercising the right 
to strike, and collective bargaining.66  Strike action is a right to which workers are 
entitled to enjoy; however, there has to be compelling need for the jurisprudence to 
reduce the number of categories of workers who may be deprived of this important 
right, as well as consistent legal restrictions on its exercise.67 There also seems to be 
a resounding view to the effect that certain categories of workers are to be denied a 
right to exercise a right to strike. The Committee though, has chosen to recognise a 
general right to strike, with the exception of the workers in essential services in the 
strictest sense of the word, namely those the interruption of would endanger the life, 
                                                          
61
 International Labour Conference Record of Proceedings 54 1970 735–736. 
62
 Gernigon International Labour Review 7–8. 
63
 Gernigon International Labour Review 8. 
64
 Ibid. 
65
 Gernigon International Labour Review 9. 
66
 Gernigon International Labour Review 10. 
67
 Gernigon International Labour Review 11. 
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personal safety or health of the whole or part of the population.68 To achieve an 
appropriate balance, workers in essential services are conventionally excluded from 
the right to strike in open democracies and this exclusion has been sanction by the 
ILO, but only to a limited extent.69 
The ILO supervisory bodies are in agreement to the effect that the workers who are 
excluded from enjoying the right to strike, such as workers in essential services, 
should enjoy sufficient guarantees to protect their interests, including impartial and 
prompt compulsory arbitration procedures.70 The supervisory body of the ILO over 
the years has brought about some restrictive interpretation to the concept of essential 
services wherein the right to strike may be prohibited. The meaning of essential 
service may be dependent on circumstances that may be happening on the member 
state. There can be an extension of the meaning to include a non-essential service to 
become essential if a strike lasts beyond a certain time frame thus endangering the 
life, personal safety or health of whole or part of the population. One area within the 
South African context where the duration of a strike may warrant the service to be 
designated as an essential service is waste removal. The regulatory framework 
dictates that after fourteen days, a strike in sector dealing with waste removal is 
deemed to be essential services.71 In South Africa, strike action within waste removal 
has seen some increase and what remains of concern is that such strike actions, 
more often than not are unprotected and violent. 
There are different approaches adopted by different countries in dealing with 
essential services. In some countries the concept of essential services is used in 
legislation to refer to services in which strikes are not prohibited, but where a 
minimum operational service may be required, and this model is entrenched within 
the South African regulatory framework.72 In other countries, the idea of essential 
services is used to justify substantial restrictions i.e.: in countries such as the 
                                                          
68
 Ibid. 
69
 IFAISA “Making accountability matter in Southern Africa, strikes in essential services” (22 
September 2010) http://accountabilitynow.org.za/strikes-essential-services/IFAISA. (Accessed 
2016-09-19) 2. 
70
 Gernigon International Labour Review 17–18. 
71
  GN R1216 read with GN 18276 1997 09 12 (Notice published by the Essential Services 
Committee) par 2 (f) wherein the ESC has designated the collection of refuse left uncollected for 
14 (fourteen) days or longer, including domestic refuse and refuse on public roads and open 
spaces. 
72
 S 72 (a) of the LRA 66 of 1995. 
 14 
Republic of Korea,73 and even the prohibition of a right to strike in countries such as 
in Colombia.74 
The ILO, when it talks of essential services refers to the strictest sense of the term 
wherein the restrictions or even a prohibition may be justified and should be 
accompanied, however, by compensatory guarantees. Nevertheless, the minimum 
services may be appropriate in situations in which substantial restrictions or total 
prohibition of strike action would not appear to be justified.75 The deduction from the 
text as evinced herein is that it appears that the South African legislature may have 
adopted a model wherein there may be some substantial restrictions on a right to 
strike within essential services with the provision of minimum services and 
compulsory arbitration as compensatory guarantees. 
 
2.4 HOW DIFFERENT COUNTRIES HAVE DEALT WITH ESSENTIAL 
SERVICES 
 
There is a greater need to dissect case law, the legislative framework and legal 
writings juxtaposed with international comparative study to arrive at some justifiable 
conclusion. There is a greater need of examining different territories in order to 
display inadequacies with the South African model.  A comparison is drawn as to 
how the essential services regulatory framework works in the following countries: 
2.4.1 Republic of Korea 
The Republic of Korea has not ratified Conventions on freedom of association and 
Protection of the Right to Organize and collective bargaining.76 The legal framework 
provides for worker‟s rights to collective bargaining and collective action, however, 
there are important restrictions.77  The right to organise is limited by abusive use of 
Article 314 of Korean Criminal Code on obstruction of business. Employers often rely 
on this article to harass and seek for the incarceration of union leaders.  The charge 
of obstruction of business may lead into heavy penalties including imprisonment of 
                                                          
73
 UNISON “International relations” www.unison.org.uk/international 5. 
74
 UNISON www.unison.org.uk/international 3. 
75
 Gernigon International Labour Review 23. 
76
   ILO Convention 87 and 98. 
77
  Internationally recognized core labour standards in the Republic of Korea: Report for the WTO       
General Council Review of the Trade Policies of Korea (October 2008) 3. 
 15 
up to five years as well as exorbitant fines.78   These gruesome activities are done 
well within the law. This has led to the ILO Committee on Freedom of Association 
making an appeal onto the government to repeal the provisions that were contrary to 
the ILO Conventions.79 
2.4.2 Colombia 
Colombia has ratified almost all eight of the ILO fundamental conventions. The 
supervisory mechanisms of the ILO have identified numerous ways in which 
Colombia‟s labour law falls short of the core labour standards, minimum set of rights 
to be guaranteed. Furthermore, the government of Colombia has poor record of 
enforcing the labour laws it has legislated.80   In Colombia, collective bargaining 
seems to be undermined. Article 481 of the Labour Code permits for collective 
agreements to be directly negotiated with non-unionised workers where the union 
represents less than one-third of the workforce. In some cases, the employer would 
use the promise of an agreement, to entice workers to resign from the union, leaving 
membership below the one-third threshold, making such agreements legal.81 The ILO 
committee of Experts has repeatedly voiced its concerns that the negotiation of 
collective accords could undermine the position of trade union organisations and 
called on the government to amend the legislation so that direct negotiations with 
workers should only be possible in the absence of trade union organisations. In 
Colombia, the practice of collective pacts has greatly weakened trade union 
membership.82 
2.4.3   Canada 
The Constitution of Canada envisages for the separation of the country into four 
provinces; Ontario, Quebec, Nova Scotia and New Brunswick.83 It is however 
imperative to point out that the Federal Canada has about ten provinces and three 
territories, with the provinces being; British Colombia, Alberta, Saskatchewan, 
Manitoba, Ontario, Quebec, New Brunswick, Prince Edward Island, Nova Scotia and 
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Newfoundland.84  The following Canadian provinces; Ontario, Quebec and British 
Colombia are discussed below and they reflect different sets of regulatory framework 
relating to the essential services framework. 
2.4.3.1 Ontario (Canada): 
The employer determines the level of services required. The parties can negotiate 
the number of employees required to provide the essential service at the level 
determined by the employer party. Either the employer or the bargaining agent can 
apply to the public service labour relations board if they are unable to agree on the 
terms of an essential services agreement.85 The public service labour relations board 
can make the determination on the disputed terms of an essential services 
agreement, but it cannot change the employer‟s determination as to the level at 
which an essential service is to be provided.86 Once in place, an essential service 
agreement continues until the workplace parties jointly agree that the employer is no 
longer required to provide essential services.87 
2.4.3.2 Quebec (Canada): 
The employer and the union negotiate the essential services that must be maintained 
in the event of a strike. If no agreement is reached, the union forwards to the 
employer and the „Conseil‟, a provincial tribunal, a list setting out the essential 
services to be maintained in the event of a strike.88 Upon receipt of the agreement or 
list, the “Conseil” assesses whether or not the essential services provided are 
sufficient. If the “Conseil” considers the services to be insufficient, it recommends to 
the parties amendments to the agreement or the list.89 The “Conseil” may also order 
the union to postpone the exercise of its right to strike until it informs the “Conseil” of 
the action it intends taking in respect of the recommendations. The “Conseil” reports 
its recommended changes, if any, to the list or agreement to the Minister responsible 
for the Labour Code‟s administration, who in turn, makes a recommendation to the 
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provincial government. The provincial government may by order, require an employer 
and a union in the public service to maintain the essential services in the event of a 
strike.90 The Essential Services Council has the final authority to designate essential 
services, where the initial designation list agreed to by parties is inadequate. Quebec 
is thus far the only jurisdiction where the law prescribes minimum staffing levels for 
certain public services. Conversely, a more flexible arrangement exists where 
minimum staffing levels are not specified.91 This hybrid system of regulating essential 
services permeates some serious shortcomings, especially with regards to balancing 
the parties‟ interests. 
2.4.3.3 British Colombia (Canada): 
The Labour Relations Code requires employers and unions to maintain certain 
essential services to the public when they embark on a strike action in a labour 
dispute. Essential services are those related to the health, safety or welfare of British 
Colombia residents, or to the provision of primary or secondary education 
programs.92 One of the issues that need to be considered is the necessary staffing 
levels required for various services. The employer and union involved generally work 
together with the assistance of a mediator to determine the services that should be 
designated as essential and the staffing levels required. If agreement cannot be 
reached, the Board determines the essential services and staffing levels.93 Where a 
dispute arises after collective bargaining has commenced, the chair of the British 
Columbia Labour Relations Board may investigate whether or not the dispute poses 
a threat to the health, safety or welfare of the residents of British Colombia, or the 
provision of educational program to students and eligible children under the School 
Act, and subsequently report the results of the investigation to the Minister 
responsible for the administration of the Code. Alternatively, the Minister can act on 
his/her own initiatives. If the Board is directed, by the Minister, to designate the 
service as essential, the workplace parties cannot strike or lockout until the Board 
has made the designation.94 Any subsequent strike or lockout must comply with the 
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Board‟s designation. Essential service disputes are treated like other disputes, apart 
from those measures required to ensure that services which prevent immediate and 
serious danger to the health, safety or welfare of the public, or immediate and serious 
disruption to primary or secondary educational welfare of the public, or immediate 
and serious disruption to primary or secondary educational program, are maintained. 
These unions and employers are subject to the same rules for strike votes, picketing 
and replacement workers as are other unions and employers. However, they do have 
an additional requirement for providing strike notice. The union or employer must 
provide a new 72-hour notice if the notice period ends without any strike or lockout 
occurring.95 
2.4.4 United States of America: 
In New York State as in many others, Civil Service Law prohibits any public 
employee or employee organisation from engaging in a strike, and any public 
employer or employee organisation from causing, instigating, encouraging or 
condoning a strike.  Employees of New York City Transit Authority are subject to this 
prohibition.  In the event of an impasse in collective bargaining disputes, the issues 
are resolved by an Arbitration Board comprising representative members appointed 
by the workplace parties and a chair appointed by the workplace parties in concert. 
The arbitration board is empowered to hold hearings on all matters within the scope 
of negotiations related to the dispute for which it was appointed.96 
2.4.5 Italy: 
The Italian law that regulates strikes in essential public services is a significant 
example of the respective roles of legislation, collective bargaining, independent 
commissions and public administration in regulating such a key issue of industrial 
relations.  The act derives from a peculiar public policy choice which reflects the 
conflicting pressures towards juridification and de-legalisation in modern-day labour 
relations.  It regulates strikes in essential public services not directly, but through a 
complex procedure based on a network of different sources.  This complexity and the 
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relative importance of the various sources have no parallel in other national labour 
law systems.  The basis of the procedure is found in the Constitution, Article 40, 
which recognizes the strike as a right within the limits set by law, and thereby 
guarantees to striking workers immunity from both civil and penal sanction, and 
protection against retaliatory measures by employers.97 
2.4.6 South Africa and other international jurisdictions : 
In South Africa, the right to strike is a Constitutional right afforded to all workers in 
terms of section 23.98  Contrary, in the Republic of Korea compliance with the ILO 
Conventions leading into overall protection of freedom of association and a right to 
collective bargaining is non-existent. The harassment as well as incarceration of 
union leaders finds its place within the law. Contrary, in the South African context 
human rights violations such as the harassment and incarceration of union leaders 
may not find its place within the law. South Africa is a Constitutional democracy 
based on the supremacy of the constitution, the rule of law and freedom of 
association. Any national legislation that is not in line with the Constitution is nullified 
by the Constitution of South Africa, as such ought to be premised on the supremacy 
of the constitution and the rule law.99 
The ESC carries a judiciable responsibility to designate the whole or a part of a 
service as an essential service. There are services within the public service that have 
been designated as essential services by the ESC. The LRA sets out provisions to 
the effect that every worker not engaged in essential services or a maintenance 
service has a right to take part in protest action.100  South Africa has in the recent 
past seen an upward trend of strike action occurring outside of the regulatory 
framework; such as service delivery protests, and unprotected strikes. Such protest 
action as well as unprotected strikes hampers progress, wherein, school children and 
the society at large would be obstructed from attending school and to continue with 
their daily activities for an extended period. Such activities hamper economic 
transformation and further deny deserving school-going children an opportunity to 
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acquire acceptable levels of knowledge. The educators themselves have also stayed 
away from the classroom more often than not. 
A closer analyses of strike actions statistics within the South African context reveals 
a gloomy picture as the society has seen a large number of strike action that are 
unprotected even though there are clearly defined rules and regulations. This 
remains a course for concern as the current regulatory framework fails to address 
this invidious and capricious turn of events. 
Figure 1: Percentage distribution of protected and unprotected strikes in South Africa 
Source: Department of Labour, Strikes Statistics database. 
The number of unprotected strike during the reviewed period, 2014-2015 surpasses 
what may be deemed to be a normal range by far. The number of strikes taking place 
is services designated as essential services as well as maintenance services ought 
to be on an extremely low scale and potentially non-existent. Ideally, strikes in 
essential and maintenance services should be properly regulated as their occurrence 
may cause a loss of life as well as a significant damage to property. The number of 
strike actions that are in compliance with the law decreased within the same period. 
This negative curve challenges the effectiveness of the South African strike 
regulatory framework which seems to fall short from arresting this unwarranted 
upward trend of unprotected strikes. Conversely, South Africa has elected to adopt 
within the LRA, a limitation clause aimed at regulating strikes within services 
designated essential and maintenance services. 
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Pertinently, South Africa has experienced strike action even within sectors 
designated as essential services, which further points to a dire need to review the 
legislative model in order to curtail the number of strikes within such services, subject 
to the constitutional imperatives. 
Notably, strike action has found its place even in services designated as essential 
services. This trend continues to increase unabated. It is therefore imperative that 
there is a complete overhaul of the regulatory framework to enhance the 
jurisprudence in order to curb the number of strike actions taking place within 
services designated as essential services. There ought to be a shift towards 
increasing the use of compensatory guarantees such as compulsory arbitration within 
such services. 
Figure 2: Number of workers involved in a strike; working days lost; and working 
hours lost by industry/sector. 
 
Industry/Sector Workers 
involved  
Working 
days lost 
2014 
Working 
days lost 
2015 
Working 
hours lost  
2014-2015 
Electrical, gas and water supply 371 742 - 5936 
Collection, purification and 
distribution of water 
371 742 - 5936 
Health and social work 2 823 12 641 - 144 783 
Air transport 641 4 990 - 38 926 
Central Government General - - 16 326 - 
Government Enterprise - 23 214 2 762 - 
Local Government General - 54 223 54 033 - 
Provincial Government General - 48 28 133 - 
Source: Department of Labour, Strikes database. 
The limitation on a right to strike for workers engaged in essential service may as 
well be a catalyst for economic growth as South Africa is a developmental state. 
Pursuant to that, the number of man hours lost due to strike action, further 
 22 
exacerbate the situation and the South African economy is also hindered from 
growing at a required rate in order to contribute to employment creation.  
To declare education as essential services as it has been argued from other quarters 
of the South African society, and a further argument that such would be unworkable 
and illegal, due to a complete failure to enforce essential services provision in other 
sectors of the economy, permeates a dire need to enhance the legislative 
mechanisms aimed at regulating essential services. Significantly, in Colombia 
employers entices workers to withdraw their participating in union activities, in order 
to successfully conclude collective agreements regulating for the provision of 
essential services. Contrary, in South Africa, a right to form and to join a trade union 
is a Constitutional right.101 This right is also promulgated under the LRA.102  Further, 
in Colombia, the practice of collective pacts has greatly weakened trade union 
membership.  Conversely, in South Africa, inter alia trade union rivalry may also be a 
contributor to the immense downward spiral of union membership, and the increase 
of a sophisticated workforce. 
Figure 3: South African Trade Union Membership. 
  
Source: Statistics South Africa (StatsSA). 
 
There is a high number of non-union members at 70.1 percent in 2011 and 70.4 
percent in 2017, respectively.  This poses a concern, as the ESC model is premised 
on collective bargaining. The current structure of the LRA captures the process of 
regulating essential services under chapter IV of this Act, which primarily deals with 
strikes and lock-outs.  The right to strike is important and necessary to a process of 
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collective bargaining. Pursuant to that, participation in a collective bargaining 
processes is premised on a principle of having a registered trade union as well as a 
registered employer‟s organization concluding a collective agreement.103  The large 
number of the workforce is sitting outside of the trade union movement which 
translates into a smaller percentage of the workforce regulating conditions of service 
that have direct impact on a larger percentage. The union membership is marginally 
decreasing or stagnant as the number of union members was sitting at 29.9 percent 
in quarter one of 2011 and was also sitting at 29.6 percent in quarter one of 2017.104  
 
A direct comparison with models from other countries i.e. Canada, United States of 
America, Republic of Korea, Colombia and Italy, offers guidance in respect of 
regulating essential services. Firstly, dissecting the Canadian model on regulating 
essential services, in the provinces of Ontario, Quebec and British Colombia one 
finds regulatory systems that purport to instil some form of uniformity in terms of the 
significance of essential services.  Secondly, this is contrary to South Africa, which 
regulates essential services under Chapter IV of the LRA which deals mainly with 
strikes and lock-outs, and most of these countries particularly Canada places more 
significance on regulating essential services. 
 
In the Canadian province of Ontario, the public service labour relations board makes 
a determination on disputed terms during the process of designating a service as an 
essential service, with a purpose of concluding an essential services agreement.105 
The public service labour relations board lacks powers to make a determination that 
would change the employer‟s determination as to the level at which an essential 
services is to be provided.106 Contrary, in South Africa, the ESC has powers to 
investigate and to allow interested parties, to make oral and written representations 
to the committee, and the committee will then decide whether or not to designate the 
whole or a part of the service.107  This later conduct usurps the employer‟s right to 
make an informed decision to determine the level at which essential services is to be 
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provided. Albeit, the provisions as set-out in the LRA promulgating for the provision 
of minimum services agreements, a negotiated collective agreement aimed at 
regulating this process only happens after a service being designated as an essential 
services. The conclusion of a minimum services agreement remains voluntary which 
is further not in line with the best practice model as deduced from the province of 
Ontario, on how to conclude the essential services agreements.108  
 
In the province of Quebec, the law prescribes for the minimum staffing levels. This is 
notwithstanding the fact that the province of Quebec has a hybrid system of 
regulating essential services.109 Conversely, South Africa has been beset by a 
number of industrial actions even in services that are designated as essential 
services, with the current model regulating for the maintenance of minimum services 
during a strike action within essential services being marred by some shortfalls.  The 
doctrine of regulating for the maintenance of minimum services dictates that, parties 
on their own, ought to agree on minimum services and that the ESC would ratify the 
said collective agreements. Pertinently, it is of paramount importance to point out 
that, a collective agreement is a product of a collective bargaining process. Collective 
bargaining within the South African context is premised on a voluntarism principle, 
which is to be dealt with in detail elsewhere in this treatise. 
 
In the province of British Colombia, the provision of primary or secondary education 
programmes is designated as an essential service. This clearly points-out as to how 
the education sector is viewed in that province. In South Africa, there seems to be a 
narrative that seeks to indicate that the country needs to treat education as an 
essential service. The narrative to the effect that education is an essential service 
may at this juncture not equate to a stance by the State to usurp the right of 
educators as workers to strike. Education is a cornerstone for economic growth and 
alleviation of the triple challenges of; unemployment, inequality and poverty. This 
clearly points to a real need to revisit the legislative framework with the primary 
purpose of unlocking the full potential of the economy of South Africa. 
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In the United States, New York State, there appears to be a complete ban for public 
sector employees to participate in a strike, which is a prohibition and not a limitation 
of this fundamental right.  Pertinently, there are compensatory guarantees as the 
right to strike is completely prohibited.  South Africa, on the other hand has placed a 
limitation on the right to strike and strayed away from a complete ban of a right to 
strike. The limitation to the right to strike as envisaged in the LRA is concomitant with 
the ILO stance on a right to strike.110   
 
The ILO has affirmed the right to strike and has cited this right as a fundamental right 
to be enjoyed by all workers. The ILO has advocated for the limitation to a right to 
strike rather than a prohibition of a right to strike in essential services. The ILO‟s 
Committee of Experts supports the right to strike and considers it to be inalienable to 
the right to freedom of association. The South Africa‟s model which merely set-out a 
limitation rather than a complete ban on a right to strike is palatable to some degree 
with the ILO‟s stance.111 Conversely, it is important to point-out though that the model 
regulating essential services as a global phenomenon is onerous and full of 
inconstancies. 
 
The Italian model of regulating essential services advocates for a nexus of 
legislation, collective bargaining, independent commissions as well as public 
administration when regulating this fundamental issue of industrial relations. The 
regulatory framework is to be read in totality and be concomitant with each other. It 
still remains to be seen as to whether South Africa would adopt a regulatory 
framework that is correspondingly woven together. Through dissecting the regulatory 
model aimed at regulating essential services, maintenance services and minimum 
services one would draw conclusions and make recommendations that would 
respond to these most fundamental questions. 
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2.5 CONCLUSION 
 
Evidently, the current model of regulating essential services is not without material 
challenges. The right to strike forms a cornerstone for workers even within essential 
services in furtherance of their socio-economic interests. As it has been posited in 
this treatise, to the effect that, the inconsistencies found within the ESC regulatory 
model across the globe, such does not delineates the significance of a right to strike. 
Equally, these various regulatory models, aiming at regulating essential services, 
appear not to be conflicting with one another in nature and in form.  Pertinently, in 
almost all of the jurisdictions that were reviewed, it appears that the primary purpose 
for regulating essential services, is to ensure that the regulatory framework does not 
unjustifiably limit the right to strike for workers engaged in such services. 
The right to strike and the right to engage in collective bargaining are the most 
fundamental rights as enshrined in the Constitution.  The panacea to the regulatory 
framework should be very much in line with the Constitution and the ILO 
Conventions, as such would enhance some uniformity with most of the developed 
countries to fast-track and enhance economic transformation.  There is also a greater 
need for all industry role players to consider appropriate means of exercising their 
Constitutional right to strike. 
Needless to say, South Africa, even though it is beset by a high number of 
unprotected strikes and more often than not tends to be violent, with service delivery 
protests on the other hand being on the rise, the legislative mechanism lacks a 
comprehensive enforcement agenda to curb such and to restore order. 
The current dispensation on minimum service agreements still remains voluntary 
hence a very low number of such agreements are ratified by the ESC. This treatise 
aims to investigate a regulatory framework that is to enhance economic 
transformation, and restore dignity and order. There is a greater need to revisit the 
regulatory framework aimed at regulating essential services and to come up with 
sound proposals in services designated as essential services, in order for this 
important area of our law to be flawless. 
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CHAPTER 3 
REGULATING MAINTENANCE SERVICES 
 
3.1 INTRODUCTION 
 
There is a compelling need to effectively regulate maintenance services in order to 
alleviate some level of uncertainties and ramblings within services designated as 
maintenance services. Primarily, employee relations is characterised by the element 
of power-play. The role-players within the employee relations fraternity hold different 
positions.  In this regard, management seeks to advance its expectations to the effect 
that planned production is not hampered by interruption of work. Conversely, 
organised labour seeks to advance its legitimate expectations to the effect that 
wages and/or conditions of services are to guarantee a stable form of existence. 
Grogan opined that „maintenance services are a refinement of essential services, 
designated to enable particular employers to ensure continuity of work the 
interruption of which would have the effect of material physical destruction of any 
working area, plant or machinery‟.112 The employer may make a submission to the 
ESC to have the whole or part of the business declared as maintenance services; 
however, the view is such that such a submission may mean that the entire 
enterprise may not be declared a maintenance service. The LRA sets out provisions 
to the effect that the number of employees prohibited from striking because they are 
engaged in maintenance services may not exceed the number of employees who are 
entitled to strike.113  The provisions of the LRA as evinced herein set out a limitation 
on the employer party, to the effect that there may be some degree of reluctance by 
employers to trigger maintenance service provisions, in their current form, as it may 
be cumbersome to designate the entire business as such a service.  
The right to strike is a fundamental right enshrined in the Constitution114 and in the 
LRA.115 Strike action as a right enshrined in Constitution and the legislation may not 
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unjustifiably be limited.  The Constitution116 and the LRA117 sets out provisions aimed 
at placing limitations on a right to strike. 
This chapter aims to look into the factors that contribute to the upheavals in the 
labour market and to dissect the importance of a right to strike. What is of particular 
importance is to interrogate the mechanisms that are used to regulate maintenance 
services and the right to strike.  Collective bargaining will be considered to establish 
whether it enhances the working relationships, as well as establish the necessity for 
change, should it be needed. 
 
3.2 DETERMINATION OF MAINTENANCE SERVICES 
 
The fundamental question to address is whether the voluntarism principle, as 
entrenched in a collective bargaining process, is legally sound. It is of fundamental 
importance to investigate such and arrive at some form of sound conclusion. It is also 
of fundamental importance in this chapter to investigate the literature with an 
intention to establish whether the right to strike for workers engaged in maintenance 
services is an ultimate solution to a deadlock or whether the time has come to revisit 
the regulatory framework. 
 
3.3 THE CONSTITUTION AND THE LABOUR RELATIONS ACT 
 
The notion of encouraging employers and organized labour to deal with the 
provisions relating to the maintenance of minimum services within maintenance 
services in collective agreements further entrenches the voluntarism principle as a 
functional to a collective bargaining process. It is of fundamental importance to point 
out that labour unrests has dominated the South African labour market in recent 
times. 
The Constitution, as the supreme law of the country, sets out provisions that seek to 
protect the right to strike.118  The Constitution further ensures that every worker 
enjoys a right to form and/or join a trade union which may serve as a gateway into 
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enjoying a right to strike.119  The LRA, as a national legislation enacted to give effect 
and regulate the fundamental rights as promulgated in the Constitution, gives rise to 
a right for workers to associate freely.120 Pertinently, both the Constitution and the 
LRA provisions as they pertain to the right to strike instil the important role of the right 
to strike within employment relationships.  The right to strike remains a powerful 
avenue available to employees that they can rely upon in advancing their interests 
against their employers in circumstances wherein a dispute attracts a process of 
negotiations. In an event parties dead-lock within a negotiation process, power-play 
arises and, to some extent, the right to strike. 
As evinced herein, the LRA under section 75 (6) (b) provides that: 
“The committee may not make a direction in terms of subsection (5) if –  
the number of employees prohibited from striking because they are engaged in 
the maintenance service does not exceed the number of employees who are 
entitled to strike”.121 
The fundamental importance of labour law is to regulate the rather unique 
relationship between the employees and their employers. The primary aim of labour 
legislation is to counteract the inequality of bargaining power which is inherent in the 
employer-employee relationship. The balancing metaphor exists whereby the Act 
clearly states that the number of employees precluded from striking should equal the 
number of employees who are entitled to strike.122 
The workers designated as maintenance services are prohibited from striking in an 
event where there exists a collective agreement setting out provisions regulating for 
the maintenance services as such and further the ESC directs as such.123 The ESC 
may not make a direction that disputes relating to maintenance services should be 
referred to arbitration; in an event the terms and conditions of employment are 
determined through collective bargaining.124 
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As it was concluded in The South African National Defence Union v Minister of 
Defence125 by Conradie J, to the effect that the Constitution, while recognising and 
protecting the central role of collective bargaining in our labour dispensation, does 
not impose on employers or employees a judicially enforceable duty to bargain. It 
does not contemplate that, where the right to strike is removed or restricted, but is 
replaced by another adequate mechanism, a duty to bargain arises. The voluntarism 
principle to collective bargaining forms a cornerstone to concluding collective 
agreements that aim to regulate maintenance services. It is imperative to establish 
compensatory guarantees that seek to afford employees in maintenance services an 
avenue to ventilate their mutual-interest disputes.126 
The LRA sets out a regulatory framework that seeks to regulate the utilisation of 
replacement labour during a protected strike.127The legislated provision precluding 
employers from utilising replacement labour during a protected strike seeks to create 
a balancing act so as to exert pressure on the employer party to work towards 
resolving an impasse.  Employment of replacement labour is completely prohibited 
once a service, or part of a service, has been designated as a maintenance 
service.128 This may partly explain the few number of maintenance service 
applications that have been processed by the ESC, to date.129  Encouraging parties 
to regulate maintenance services through collective agreements stifles optimum 
utilisation of section 75 of the LRA. In Amanzi Control CC v South African Chemical 
Workers Union130 the panel held that, „the efficacy of working hours or a shift system 
have no material effect into the designation of a service as a maintenance service, 
the primary objective is that the service must be continuously delivered.‟131 
The legislature may have elected to encourage parties to conclude collective 
agreements within maintenance services. As it has been shown above, it is of great 
importance to point out that collective agreements are a product of collective 
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bargaining. In The South African National Defence Union v Minister of Defence,132 
the court opined that, “it should be noted that were section 23 (5) to establish a 
judiciable duty to bargain, enforceable by either employers or unions outside of 
legislative framework to regulate that duty, „courts may be drawn into a range of 
controversial, industrial-relations issues‟. These issues would include questions 
relating to the level at which bargaining should take place i.e. at the level of 
workplace, at the level of enterprise, or at industry level; the level of union 
membership required to give rise to the duty; the topics of bargaining and the manner 
of bargaining”.133 
The LRA under section 75 (2) seeks to regulate instances wherein there is an 
absence of collective agreements regulation for the provision of maintenance 
services.134 
Pertinently, the LRA encourages parties to conclude a collective agreement to 
regulate a determination of a whole or a part of the employer‟s business or service, 
as a maintenance service.  As considered above, collective bargaining remains a 
voluntary process at least within the South African context.  It is therefore imperative 
to note that the low number of applications presented to the ESC may be a direct 
result of parties on their own not reaching consensus on the use of replacement 
labour within maintenance services.  In collective bargaining, as it is encouraged by 
the legislation, there is a greater need to review the legislative framework in as far as 
the determination and provision of maintenance services to compel parties within 
such services to engage in good faith for purposes of concluding collective 
agreements determining services as maintenance services.  The rationale behind 
collective bargaining is to maintain industrial peace and, of note, one of the obvious 
challenges with collective bargaining is that its very objective, which is to create 
industrial peace, is dependent on the threat of conflict.135The nature of maintenance 
services may necessitate some legislative review to relook into the voluntarism 
principles entrenched in collective bargaining.  To premise the process of designating 
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maintenance services into a process of collective bargaining usurps the right to strike 
for workers engaged in such services. There appears to be a school of thought that is 
advocating a process of collective bargaining as a cornerstone for achieving 
regulated flexibility. Such a view appears to be down-playing a process of 
entrenching compulsory collective bargaining as a policy choice. 
Cheadle, concludes that „the major mechanism for achieving regulated flexibility is 
deemed to be collective bargaining‟.  It is of fundamental importance to deal briefly 
with the thinking underlying the policy choice for a voluntary bargaining system rather 
than the establishment of a compulsory system of bargaining at the level of a 
workplace.136  The South African labour market, as from 1995, has experienced 
some drastic changes with the growth of atypical employment, making the promotion 
of collective bargaining and the protection of the marginalised imperative.137  It is 
important to point out that the collective bargaining phenomenon is not immune to the 
drastic changes within the evolving labour market. It follows then that the current 
dispensation which encourages determining maintenance services through collective 
agreements which are a direct outcome of collective bargain requires sound 
legislative review. 
The LRA sets out a provision under section 203 (1) (a) to the effect that „NEDLAC 
may prepare and issue a Code of Good Practice‟ which may be necessary to set out 
a relevant regulatory framework on the conclusion and compilation of a compulsory 
collective agreement to determine and regulate maintenance services. 
The right to strike, even though it enjoys some recognition as both the constitutional 
and statutory right for workers, remains well established in the South African legal 
framework.138  In the recent past, there have been some numerous challenges with 
this right.  Unsurprisingly, there may be a greater need to review the current South 
African legislative framework.139  The role of collective bargaining as it relates to 
maintenance services still remains high on the agenda, in as far as establishing its 
relevance as well as its impact.  There is a need for a meaningful collective 
bargaining process to conjure a situation wherein strike action within services 
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designated as maintenance services may not ruin an opportunity to optimise a 
meaningful collective bargaining process. Grogan considers this dynamic and 
concludes that the relationship between collective bargaining and industrial action is 
much like the relationship between war and diplomacy.140  This assertion is in no way 
aimed at equating a strike to a war; as a strike is merely a means by which workers 
exercise their collective power. Importantly, a definition of a strike may be 
summarised as, a concerted refusal to work by more than one person.141 
In National Union of Metal Workers of South Africa v Bader Bop (Pty) Ltd,142the Court 
concluded that none of the ILO Conventions specifically referred too mentions a right 
to strike with both committees engaged with their supervision, asserting that the right 
to strike is important to collective bargaining. The Committees accepts the limitations 
on the right to strike for certain categories of workers engaged in maintenance 
services.143 
The right to strike therefore appears to be going hand in hand with the right to 
collective bargaining. The Constitution confers the right to engage in collective 
bargaining. However, the Court in South African National Defence Union v Minister of 
Defence144 held that the Constitution favours a voluntaristic approach.145  It is 
imperative to point out that when developing compensatory guarantees for workers 
engaged in services designated as maintenance services, the limitations on the right 
to strike as a fundamental right have to be in compliance with the limitation clause as 
envisaged in the Constitution.146   The limitation clause in the Constitution will be 
dealt with in detail elsewhere. 
The right to strike for workers engaged in maintenance services may not be an 
ultimate solution to a dead-lock.  The right to strike even within services designated 
as essential services may not be unjustifiably limited. Employees are not in a position 
to bargain on equal terms with their employers, and more often than not, the 
employer is in a position to dictate the terms of the relationship.  The traditional 
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function of labour law is to address this imbalance.147  This necessitates a need by 
the legislature to create a legislative framework that strikes a balance for all parties in 
an employment relationship, to make an equal contribution into the decisions that are 
impacting on their working relationship. 
The LRA defines a strike as: 
“the partial or complete concerted refusal to work, or the retardation or 
obstruction of work, by persons who are or have been employed by the same 
employer or by different employees, for the purpose of remedying a grievance 
or resolving a dispute in respect of any matter of mutual interest between 
employer and employee, and every reference to „work‟ in this definition includes 
overtime work, whether it is voluntary or compulsory”.148 
A concerted refusal by employees to work balances the employer‟s ability to make 
unilateral decisions.149  The LRA ceases the right to strike for employees who are 
engaged in services designated as maintenance services whereby there is a 
collective agreement that regulates for a determination of a maintenance service. 
The employer may apply to the ESC to declare the whole or a part of his operations a 
maintenance services. If the ESC approves the application, those employees 
designated as maintenance workers may not be able to strike legally.  The 
unresolved disputes will have to be referred to council or, if there is no council with 
jurisdiction, to the CCMA for conciliation and compulsory arbitration. In return for 
having waived the right to strike, an employer may not employ replacement labour to 
maintain production during a protected strike if the whole or a part of his service has 
been designated as a maintenance service.  The LRA under section 76 (1) (a) 
envisages a situation where an employer may employ maintenance workers and 
non-maintenance workers, and the latter category of workers may participate in a 
protected strike.150 
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3.4 EVOLUTION OF A RIGHT TO STRIKE 
 
During the period up to 1924, the right to strike was regulated under two sets of 
legislation, the Railway Regulation Act of 1908 and the Transvaal Industrial Dispute 
Bill of 1909.151 A strike action acts as an essential element of collective bargaining 
because it ensures that an employer bargains in good faith.  In R v Smit152 and in 
Perskor v MWASA,153 the courts concluded to the effect that the common law 
position is affected by the fact that the industrial and labour Appeal Court could find 
that a strike dismissal could still constitute an unfair labour practice as per the 
provisions of the Labour Relations Act 28 of 1956 wherein fairness considerations, 
and not the lawfulness of participation in the strike, were paramount.154 
The LRA offers protection to striking employees against dismissal for participation in 
a protected strike.155 The LRA precludes any participation on strike action by 
employees engaged in services designated as essential services or a maintenance 
service.156This LRA provision encapsulates the Constitutional limitation on a 
fundamental right such as the right to strike.157  In National Union of Mineworkers v 
Black Mountain Mineral Development Co (Pty) Ltd,158 FGWU v Minister of Safety and 
Security159 it was held that protected strikes act as a functional to the collective 
bargaining process, and effectively provide for the suspension of the obligations 
arising from employment relationship for at least the duration of a strike.160 
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The right to strike may never be absolute as it may conflict with the interest of the 
larger society, especially where maintenance services may be affected. It is of 
paramount importance to regulate the right to strike in a statute as the results of a 
strike may be dire and may lead to loss of work, thereby placing exorbitant pressure 
on social security as the most economically active population may be unemployed. 
The memorandum of objects proposed amendments to section 64 of LRA to the 
effect that „a reintroduction of a ballot before a protected strike or lock-out may 
commence‟. The change is intended to prevent industrial action being staged if it 
enjoys only minority support, as violence or intimidation are more likely to occur 
under these circumstances. The 1956 LRA contained balloting requirements but 
these were not re-enacted in the 1995 statute”.161  The legislature is therefore 
proposing the reintroduction of the balloting provision with an intention of ensuring 
that the majority of employees who are entitled to strike vote in favour, in order to 
avert violence and intimidation.  In The South African and Transport and Allied 
Workers Union v Garvis,162  the court concluded that violence during strike action 
may give rise to an employer claiming for damages against the trade union for losses 
suffered during a violent picket. The onus is on the trade union to prove that the 
damages were not foreseeable and, if foreseeable, that they took precautions to 
prevent such damages from arising.163 The Constitution allows for a right giving rise 
to demonstrate peacefully for everyone, including workers.164 
It is common course that employees participating in a strike action demonstrate their 
action through picketing. The LRA regulates the right to picket peacefully in support 
of any protected strike or in opposition to any lock-out.165 The Court in Shoprite 
Checkers (Pty) Ltd v CCMA166 held that the trade union has the onus to prove that 
the employer‟s refusal for striking workers to picket is unreasonable.167 
The right to strike may very well be still functional to collective bargaining. The 
voluntarism principle, as embedded within the jurisprudence when juxtaposed with a 
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judiciable duty to bargain collectively, places a right to strike as a fundamental tool at 
the behest of employees to exercise economic power against partners in collective 
bargaining. In South African Defence Union v Minister of Defence168as per Conradie 
JA, the court held that a distinct preference for voluntarism, for a system that 
functions without reliance on legally enforceable right to bargain, emerges from these 
provisions, one that is reinforced by the collective bargaining convention, 1981.169  
The voluntaristic approach that emerges from the international instruments has 
characterised the South African labour dispensation since its liberalization with the 
amendments to the industrial relations act of 1956 and, consequently, following upon 
the recommendations of the Wiehanh Commission, all workers in1979 were 
permitted to organise and engage in strike action.170   Voluntarism therefore does not 
mean that employers and employees necessarily negotiate voluntarily. Often they 
negotiate in order to avert the economic pressures brought about by a strike or a 
lock-out. This pressure is one of the principal driving forces behind the voluntaristic 
system.171 The right to strike and the right to engage in collective bargaining seem to 
be on the opposite sides of the continuum, in as far as the current labour law 
jurisprudence stands. 
The limitation on the right to strike as envisaged in the LRA,172 places an obligation 
on the part of the legislature to introduce compulsory arbitration as compensatory 
guarantees to workers engaged in services designated as maintenance services.173   
The right to strike in the presence of sound compulsory arbitration within services 
designated as maintenance services may thus become superfluous. The advisory 
arbitration, even though compulsory as a precursor to a strike, is not determinative of 
the dispute and does not bind either party.174  The alternative to the right to strike in 
services designated as maintenance services is compulsory arbitration. 
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The LRA provides to an arbitration award issued to resolve a dispute between 
employees engaged in maintenance service and their employers a binding status, 
unless the terms of the arbitration award are varied by a collective agreement.175 
The LRA states that: 
“An arbitration award issued by a commission is final and binding and it may be 
enforced as if it were an order of the Labour Court, unless it is an advisory 
arbitration award”.176 
The LRA further goes on to establish conditions under which the arbitration award 
may be varied, the provisions which appear to be in direct contrast with the 
provisions as set out in section 75 (7) (b) of the LRA.177 The LRA enacts a procedure 
under which an arbitration award may be varied. The regulatory framework as 
evinced herein seeks to suggest that a collective agreement may vary the terms and 
conditions of an arbitration award issued in disputes within services designated as 
maintenance services.  It is trite law that collective agreements are a product of 
collective bargaining and that they are binding to parties to the agreement.178  The 
absence of a judicially enforceable duty to bargain at least within services designated 
as maintenance services may inadvertently create some legislative lacuna, as the 
LRA envisages collective agreements having judiciable power to vary arbitration 
awards in circumstances as exhibited. 
The employees engaged in services designated as maintenance services may not 
strike. They are therefore entitled to refer all their disputes, including disputes of 
mutual interest, to arbitration.179 The legislature in aligning the said provision has 
amended section 70 to include section 70B to the LRA: 
“The ESC is responsible for overseeing dispute resolution in essential services 
sector. Its powers and functions are to: monitor the implementation and 
observance of essential service determinations and minimum service 
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agreements and determinations; promote effective dispute resolution in 
essential services”.180 
The arbitrators appointed to resolve disputes in essential and maintenance services 
may be deemed to have wider powers than those appointed to arbitrate other 
disputes.181 It is therefore proper that the ESC must appoint a panel member to 
preside over each matter that is before it, including arbitration disputes that emanate 
from services designated as essential and maintenance services.182 In Eskom 
Holdings Ltd v National Union of Mine Workers183 the court held that, 
“but by the same token, a dispute as to how many employees in which 
particular categories are necessary to provide a minimum service at an 
acceptable level, seems to me to be equally capable of being construed as a 
dispute in regard to what service should be regarded as an essential service or 
the number and category of employees needed to be engaged in the service 
designated as an essential service and therefore susceptible to be determine by 
the ESC under section 73”.184 
The provisions of the LRA as dissected herein and in particular places the least 
limitation on the right to strike within services designated as maintenance services. 
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3.5 CONCLUSION 
 
Regulating maintenance services poses some serious legislative challenges. The 
mere fact that, to date, there seems to be an extremely low number of services 
designated as maintenance services shows that the South African labour market is 
either oblivious to the legislative provisions or there is some serious lack of 
appreciation for the legislated provisions as set out in the LRA.  The incongruous 
approach to the effect that arbitration awards may be varied through collective 
agreements poses a further anomaly within the legislative framework. 
The process of designating maintenance services follows the same procedure as that 
of designating essential services. The only distinctive difference relates to the 
redoubtable phenomenon of encouraging employers to deal with the provision of 
maintenance services in collective agreements. The said view therefore necessitates 
some scrutiny in as far as the legislative position of embedding the voluntarism 
principle in collective bargaining, with specific reference to the process of designating 
services as essential and maintenance services.  The embedded voluntarism 
principle to collective bargaining appears to be amiss. 
Evidently, there has not been any application to date that seeks to be combining the 
determination of essential and maintenance services. Such an application may place 
the provisions regulating both essential and maintenance services on a similar 
quadrant, which is to afford employees working within such services compensatory 
guarantees, as a result of limiting their right to strike. In view of all the literature that 
has been engaged through this pedagogical exercise, one can conclude that the 
opportunity to revisit the legislative provisions has come. 
The legislated provision regulating for the maintenance services dictates that in the 
absence of a collective agreement regulating for the provision of a maintenance 
service, an employee may approach the ESC for a determination that the whole or a 
part of the employer‟s business or service is a maintenance service.185 Pertinently, 
the parties are enjoined to conclude minimum services agreements in services 
designated as essential and maintenance services, a legislated process to be 
considered in detail in the following chapter.  
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CHAPTER 4 
REGULATING MINIMUM SERVICES AGREEMENTS 
 
4.1 INTRODUCTION 
 
Minimum services agreements are collective agreements concluded by parties in 
services designated as essential services. The ESC holds a statutory responsibility to 
ratify minimum services agreements.186 
It is fundamentally important to point out that minimum services agreements take a 
form of a collective agreement in terms of which the employer and the trade union, as 
parties to such an agreement, have to identify and agree on the categories of 
employees, for the purposes of manning levels, that would be sufficient to avoid the 
endangerment of life, personal safety and health, during a strike action.187 
In Eskom Holdings v National Union of Mineworkers,188 the court pointed out that 
employees engaged in essential services are prohibited from participating in a strike 
and that the function of designating such essential and minimum services falls 
squarely within the ambit of the ESC for determination.189  In an event the employer 
elects not to conclude minimum services agreements with employees engaged in 
services designated as essential services, such would disempower employees who 
are eligible to participate in a strike since they cannot participate in a strike in support 
of their demands.190 
The current dispensation dictates that the service must be designated as an essential 
service prior to a process of concluding and sending the minimum services 
agreement for ratification by the ESC.191 
This chapter aims to investigate whether there is a legislative flaw on the part of the 
labour legislation in omitting to set out provisions compelling parties to conclude 
minimum service agreements. It is of fundamental importance to avoid the 
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unjustifiable position under which workers engaged in services designated as 
essential services experience, whereby their right to strike is unreasonably and 
unjustifiably limited.  The employer party, by merely avoiding concluding a minimum 
services agreement, may unjustifiably limit the right to strike for employees engaged 
in essential services. 
 
4.2 ESSENTIAL SERVICES AND MINIMUM SERVICES AGREEMENTS 
 
The LRA provisions are of such a nature that the first requirement is for the service to 
be designated as an essential service before a minimum services agreement may be 
concluded and sent to the ESC for ratification. The court in Eskom Holdings v 
National Union of Mineworkers192 noted that the legal framework governing dispute-
resolution processes in essential services may conclude a collective agreement that 
provides for the maintenance of a minimum service.  Once a collective agreement 
has been concluded in respect of the maintenance of minimum services, the 
collective agreement must be referred to the ESC in terms of section 72 and it may 
then ratify the collective agreement.193 
 
Once the minimum services agreement has been concluded and ratified by the ESC, 
a strike action may not be scuppered by the essential services limitation on a right to 
strike as promulgated under the LRA. The court in Eskom Holdings Ltd v National 
Union of Mineworkers194 held that; 
   “a minimum service is intended to allow certain workers in an industry 
designated as an essential service to strike while at the same time maintaining 
a level of production or services at which the life, personal safety or health of 
the whole or part of the population will not be endangered. Recognising this, the 
legislature, presumably in a bid to prevent the declaration of an industry as an 
essential service from impinging unnecessarily on the right to strike”.195 
 
The legislature in its bid to guarantee for continuation of a service designated as 
essential services has within the legislation, passed for the conclusion of a minimum 
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services agreement. Conversely, the minimum services agreements are a collective 
agreement which is a direct outcome of a collective bargaining process. The court in 
Eskom Holdings v National Union of Mineworkers196  further held that: 
 
“the determination of what is an essential services is a task entrusted by the 
legislature solely to the ESC, a body equipped with specific skills and 
experience to determine such important issues”.197 
 
The above conclusion by the court presupposes that the ESC is with all the requisite 
skills to deal with this important issue. Such a presupposition seems to suggest that 
the regulatory framework in its current form and nature has accurately and properly 
regulated this arduous process of regulating essential services, maintenance 
services and minimum services agreements. The literature review points to the 
contrary, as it is the primary intention of this treatise to point out the inconsistencies 
that seems to exists within the processes of regulating essential services 
designations, maintenance services and minimum services agreements. 
In this regard section 72 of the LRA provides that: 
“The essential service committee may ratify any collective agreement that 
provides for the maintenance of minimum services in a service designated as 
an essential service, in which case-(a) the agreed minimum services are to be 
regarded as an essential service in respect of the employer and its employees”. 
The ESC, in dispensing with its function, may encourage parties to voluntarily 
engage with an intention of concluding minimum services agreements. Conversely, 
the idea of creating a judiciable duty to engage in collective bargaining for parties in 
services designated as essential may not be ideal.  The mere fact that the ESC 
encourages parties to engage with the intention of concluding a minimum service 
agreement points to a legislative gap that needs to be closed through some form of 
legislated compulsory collective bargaining process for parties engaged in essential 
services. Notably, the ESC in its Amanzi Control CC v South African Chemical 
Workers Union198opined that, due to the fact that the minimum services agreements 
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enjoy an approval by the ESC through ratification as well as certification, there is a 
clear distinction between bargaining towards concluding the minimum services 
agreements with the other rights and interests.  The collective agreements for other 
rights and interests do not have as a requirement, a ratification process.199 
Pertinently, bargaining partners are enjoined to bargain in good faith for the purposes 
of reaching an agreement. This approach indicates the significance of concluding 
minimum services agreements. The literature review reveals some challenges in as 
far as the low number of such agreements being concluded.  It is therefore from this 
background that a dire need for a compulsory judiciable process to conclude such an 
important agreement ought to exist. By merely encouraging parties to conclude 
minimum services agreements renders the primary intent of regulating minimum 
services agreements inadequate. 
In Eskom Holdings Ltd v National Union of Mineworkers200 the court held that, there 
is no obligation upon employers and employees to conclude minimum services 
agreements, and that such agreements have proved not to be popular in practice.201 
The absence of a legislative obligation for parties to conclude such important 
agreements that purport to serve as a catalyst in regulating the number of employees 
that may and may not participate in a strike, places the current model regulating 
essential and maintenance services in a conundrum. Pertinently, parties‟ reticent 
conduct on concluding such a significant agreement may very well be ascribed to the 
absence of an obligation to conclude the minimum services agreements.  
Evidently, the ESC has designated certain services within the public service as 
essential services; however, it is interesting to note that some lengthy period has 
lapsed without parties in such services concluding minimum services agreements.202   
Albeit, the lengthy period of time that has lapsed, not even one public service has 
submitted a minimum service agreement for ratification. 
It is rather an unfair conduct by the employer party to avoid concluding minimum 
services agreements. Such a conduct might be audacious on the part of the 
employer party, as the current legislative framework seems to be having some 
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proclivity towards the employer party.203 Upon the service being designated as 
essential services; all employees within such a service are precluded from 
participating in a strike. Through the voluntarism principle currently entrenched in 
collective bargaining, leading into the ultimate limitation of a right to strike for workers 
engaged in essential services, an opportunity may be abdicated by parties to 
regulate their engagements and to maximise on an opportunity for setting their own 
dispensation as they may also include issues that relate to convenience and 
economic harm when concluding a collective agreement on the maintenance of 
minimum services.204 
The small number of minimum services agreements concluded in services 
designated as essential services, depicts a clear indication of how stakeholders fail to 
treat such an important service as a priority. The only two minimum service 
agreements that were concluded and ratified by the ESC are from Rand Water as 
well as from Eskom.205  In this regard, very little is known about how the ESC 
operates, despite the fact that it has national and exclusive jurisdiction.206 Pertinently, 
the transformative agenda for the ESC still has some challenges to be considered in 
the near future. 
The Constitution207 and the LRA208 purport to set out limitations on a right to strike by 
regulating essential services; however, the decision to strike which is more likely to 
be the cause of loss or damage, interestingly rests with parties and not the ESC.209 
The parties should recognise their joint responsibility to resolve disputes in services 
designated as essential services without having to resort to strike action or other 
forms of industrial action.210  In this regard, this may then suggest the argument that 
the public interest in the uninterrupted operation of the service outweighs the 
consideration that workers in it should be free to withdraw their labour and that 
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special provisions should apply to them, either preventing industrial action being 
taken at all or imposing restrictions upon its conduct.211 The process and the system 
of protecting workers who are engaged in services designated as essential services 
vary greatly in different jurisdictions across the globe.  It is of fundamental importance 
to consider the nature and form of minimum services agreements so as to establish 
the importance of concluding such agreements. 
The minimum services agreements are collective agreement by which employers and 
trade unions identify and agree on the provision of minimum services within essential 
services during a strike action, that are sufficient to avoid endangering the life, 
personal safety and health of the population.212 The category of employees identified 
within such collective agreements may therefore be designated to be essential 
services and those falling outside of such agreements may be eligible to participate 
in a strike. Upon concluding the minimum services agreements, a process of 
compulsory arbitrations falls away as all categories of employees who fall within the 
agreed minimum services may be regarded as essential services. All other 
categories of employees falling outside of the agreed minimum service may 
participate in a strike action. It is important to explore how other jurisdictions 
internationally regulate the process of concluding minimum services agreements. 
 
4.3 INTERNATIONAL STANDARDS IN REGULATING MINIMUM SERVICES 
 
The ILO Committees on Freedom of Association accepts the provision of minimum 
safety services necessary to comply with the statutory requirements or for the safety 
of machinery and equipment in order to prevent accidents.213 In Eskom Holdings v 
National Union of Mineworkers,214 the court concluded that negotiated minimum 
services in terms of which the view is to advance a position that such agreements 
should not be addressed as part of a labour dispute, be ring-fenced so that objectivity 
and detachment might reign.  The emphasis as it appears keenly on a true meeting 
                                                          
211
 Morris “The Regulation of Industrial Action in Essential Services” 
http://ilj.oxfordjournals.org/cgi/pdf_extract/12/1/69 (accessed 2010-04-15) 69. 
212
 Pillay Industrial Law Journal 25. 
213
 Ibid. 
214
 2009 30 ILJ 894 (LC). 
 47 
of the minds is embodied in a collective agreement.215  It is also of great importance 
to interrogate the processes leading to collective bargaining and as juxtaposed with 
the process of dispute resolution as promulgated in the labour legislation. 
The view that seems to be prevalent is to the effect that orderly collective bargaining 
and effective dispute resolution forms a cornerstone and serves as a primary 
objective of the LRA.216 The curtailment of a right to strike without providing an 
alternative dispute resolution mechanism would be an unduly restrictive limitation on 
the right to strike, which is provided for in the Constitution.  The ILO standards as set 
out in the ILO Freedom of Association and Collective Bargaining, Convention 87 and 
98, respectively, may be in agreement with the notion that employees engaged in 
essential services, although denied a right to participate in a strike, should be 
provided with an alternative dispute resolution as compensatory guarantees.217 
The ILO in some instances would allow for the minimum operation in services that 
are not strictly essential, but are rather in the public service or where the duration of 
the strike might result in a dire national crisis.  The ILO in a complaint against the 
government of Germany pointed out to the effect that: 
“It would appear legitimate that a minimum service be maintained in the event of 
a strike the extent of which might be such as to result in an acute national crisis 
endangering the normal living conditions of the population. Such a minimum 
service should be confined to operations that are strictly necessary to avoid 
endangering the life, personal safety or health of the whole or part of the 
population”.218 
The strike action at South African Municipal Workers Union v Pickitup (SOC) Ltd219 
mirrors the position that the ILO intended to regulate by setting out standards to the 
effect that the extent and the extended duration of a strike action might result in an 
acute national crisis endangering the living conditions of the population.  The ILO as 
an administrative authority has a responsibility to apply the definition of essential 
services in the strictest sense when setting international standards in order to also 
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protect public interest.220 The ILO standards hold that the ESC does not enjoy a 
prerogative to take into consideration convenience or economic harm when 
determining whether a service is an essential service; however, the parties may do 
so in collective agreements. Different countries have regulated essential services 
differently. In other countries, the essential nature of a service may have been used 
to justify restrictions on the right to join unions, to engage in collective bargaining and 
to strike.  The ILO committee took a view to the effect that, if the right to strike is 
subject to some restrictions and/or prohibition, employees who are deprived of an 
essential means of defending their socio-economic and occupational interest should 
be afforded compensatory guarantees such as conciliation and mediation leading 
into arbitration in instances of a dead lock, as it is deemed fit by parties concerned. 
The arbitration awards should be binding to both parties and, once issued, they 
should be implemented rapidly and completely.221  The collective agreement, as it 
has been shown above, is a product of a collective bargaining process. 
Minimum service agreements take a form of a collective agreement and therefore 
may be concluded through collective bargaining. Strike action is directly linked to a 
bargaining process intending to lead to a collective agreement. Pertinently, the 
Committee on Freedom of Association has stated that, strikes decided systematically 
long before negotiations take place do not fall within the scope of the principles of 
freedom of association.222 As it has been shown above that minimum services 
agreements are concluded through a process of collective bargaining, it is greatly 
important to consider their binding nature and to establish their impact on regulating 
services designated as essential and maintenance services. 
 
4.4 THE BINDING NATURE OF MINIMUM SERVICES AGREEMENTS 
 
ILO supervisory bodies hold some inclination towards a view that, in some countries, 
essential services are used to justify substantial restrictions and even prohibition to a 
right to strike. Contrary, in other countries, the concept of essential services is used 
in a legislation to refer to services in which strikes are not prohibited, but where a 
                                                          
220
 Pillay Industrial Law Journal 26. 
221
 Vettori Minimum Service Agreements Paper presented at conference in Labour Relations: 3
rd
 
Biennial Labour Relations Conference (2013) 1. 
222
 Gernigon International Labour Review 33. 
 49 
minimum operational service may be required.223The LRA in its current form adopts 
the latter position to the effect that the agreed minimum services are to be regarded 
as an essential service in respect of the employer and its employees.224 
The legislative provision, as shown above, seeks to suggest that the legislature 
intended not to prohibit strikes but rather encourage parties to agree on minimum 
operational services. The right to strike as enshrined in the Constitution225 and further 
promulgated in the LRA226  is thus an entrenched regulated phenomenon as an 
overall right enjoyed by all employees.  The LRA is promulgated specifically to give 
effect to the Constitutional rights.227  The LRA, however, does not give rise to a duty 
to bargain collectively. The Court in The South African National Defence Union v 
Minister of Defence228 held that: 
“The right to strike is tied directly to collective bargaining. The right was given to 
workers as means of enforcing the right to bargain collectively”.229 
The right to strike is a powerful tool at the behest of employees that can be used to 
exert pressure on the employer party to engage in a collective bargaining process. 
As shown above, minimum services agreements in nature and in form are collective 
agreements that are an outcome of a collective bargaining process. This places a 
process of collective bargaining at a centre stage in the field of employment 
relationships. Collective bargaining as a process remains an important tool to the 
parties in the workplace. In South Africa and in other international countries, 
collective bargaining remains an important tool that is essential in the functioning of a 
particular workplace and acts as a precursor to a strike action. Consistent and 
meaningful labour engagement by management within a workplace may be 
associated with a pleasant workplace environment and may further enhance 
democratisation of a workplace. 
The LRA defines a collective agreement as a written agreement concerning terms 
and conditions of employment or any other matter of mutual interest concluded by 
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one or more registered trade unions, on the one hand and, on the other hand, one or 
more employers, or one or more registered employer organisations.230 
Collective agreements, in light of the aforesaid legislated provision, may only be 
entered into by qualifying parties across the labour–management divide.  The 
collective agreement binds each party to the collective agreement in as far as the 
framework of the agreement is applicable to them.  The minimum services 
agreements, as they are collective agreements concluded by parties to an 
employment relationship, bind the parties to the agreement and carry with a legally 
binding status to the parties.231 
The basic principles of collective bargaining are more about sharing how much 
should go to the employees and how much to the employer.232 The right to strike is 
an extension of the right to bargain collectively, and the Constitution prescribes to the 
effect that any limitation of the right to strike must be justifiable. The ESC has a duty 
to justify the limitations to the right to strike when it could have found a way of being 
less restrictive. The limitation to the right to strike should satisfy criteria where there 
exists a clear threat to the life, personal safety or health of the whole or part of the 
population.  The minimum services agreements therefore serve as an important 
regulatory instrument purporting to ensure that there is some statutory stability.  It is 
of fundamental importance to point out that a distinct preference for a voluntarism 
process to bargain collectively remains paramount. The persuasive view for an 
alternative approach for South Africa emanates from successes as experienced in 
Italy and Quebec, wherein consensual-based agreements are reached.233  The 
absence of a judiciable duty to bargain is a clear reflection of how collective 
bargaining is left to power-play. The LRA provides that as it relates to collective 
bargaining: 
 “The purpose of this Act is to: 
     Promote-orderly collective bargaining; 
                 Employee participation in decision making in the workplace; and 
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 The effective resolution of labour disputes”.
234 
Collective bargaining purports to minimise conflict in an employment relationship that 
may potentially give rise to a strike. This treatise, with specific reference to the 
regulatory framework as it pertains to the regulation of minimum services 
agreements, is influenced by strikes that have beset South Africa even in sectors that 
are designated as essential services. As indicated above, the lack of a compulsory 
duty to bargain even though it promotes orderly collective bargaining poses a 
legislative shortfall.  The public sector, local government and Eskom Holdings (SOC) 
Ltd have seen a high number of strike actions, even though the ESC has processed 
a large number of designations within these sectors as cited above to be designated 
as essential services. The low number of minimum services agreements concluded 
by parties and forwarded for ratification to the ESC is, to a large extent, not 
concomitant with what purports to be the spirit of the LRA. In Eskom Holdings v 
National Union of Mineworkers,235 it was held that the LRA provides that no person 
may take part in a strike if that person is engaged in an essential service.236  The 
unprotected strike at City of Johannesburg, Pickitup (SOC) Ltd237 in 2016 and a 
number of illegal work stoppages at Eskom Holdings (SOC) also happening in 2016 
have caused the country some serious reputational damage. The ratification of the 
minimum service agreements by the ESC purports to curtail the excessive 
prevalence of unprotected industrial action and to further uphold the Constitutional 
right to strike for workers engaged in services designated as essential services. 
These unprotected strike actions as mentioned above tend to be violent and 
extremely disruptive. The recent unprotected strike at City of Johannesburg, Pickitup 
(SOC) Ltd, held the City of Johannesburg at ransom as refuse removal was at a state 
of pandemonium, causing a serious threat to the health of the whole or part of the 
population. 
Leach JA held that, it is acknowledged both in this country and internationally that not 
all workers employed in an industry declared to be essential services need to be 
precluded from striking for that service to continue to operate at an acceptable level. 
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This has given rise to the concept of a minimum services, which is intended to allow 
certain workers in an industry designated as an essential service to strike, while at 
the same time maintaining a level of production or service at which the life, personal 
safety or health of the whole or part of the population will not be endangered.238 
Pursuant to that, in Eskom Holdings v National Union of Mineworkers,239 the court 
held that there is no obligation placed upon employers and their employees to 
conclude minimum services agreements, and for many reasons unnecessary to 
detail such agreements have not proved to be popular in practice.240 One of the very 
few that have been agreed was concluded between Eskom Holdings(SOC) Ltd and 
its employees, and was ratified by the ESC in 1998. However, the union unilaterally 
cancelled that agreement with effect from 31 March 2004 and, for several years 
thereafter, they attempted unsuccessfully to reach consensus. 
The worrying trend seems to prevail in as far as the few number of minimum services 
agreements being concluded by parties and forwarded to the ESC for ratification as it 
was also observed by the Supreme Court of Appeal.  The need for change appears 
to be necessary with the newly growing phenomenon of new splinter trade unions 
mushrooming and posing a serious challenge to the status quo. 
In the South African Police Service v Police Civil Rights Union,241 Nkabinde 
concluded that there is little doubt that strikes within the public service will continue to 
occur.242 The court also held that the importance of the right to strike as a component 
of a successful collective bargaining system was stressed by the court in re: 
Certificate of the Republic of South Africa, 1996, that workers exercise collective 
power primarily through the mechanism of strike action.   In theory, employers, on the 
other hand, may exercise power against workers through a range of weapons, such 
as dismissal, the employment of alternative or replacement labour, the unilateral 
implementation of new terms and conditions of employment, and the exclusion of 
workers from the workplace.  The importance of the right to strike for workers has led 
to it being far more frequently entrenched in constitutions as a fundamental right than 
is the right to lock-out.  The right to strike sits on the opposite side of the continuum 
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to the right of the employer to lock-out.  The idea by the legislature is to create a 
legislative balance for parties to exert power-play to persuade the other party to 
concede to a demand. 
Minimum services agreements seeks to configure a right to strike for employees 
engaged in services designated as essential services and to further permeate a 
reasonable and justifiable limitation on the right to strike. The refusal to negotiate a 
minimum services agreement is an act that unreasonably and unjustifiably places a 
limitation on the right to strike.243  The right to strike within the South African context 
is not severely restricted as it was in other countries.  South Africa shows some 
nuances in regulating the right to strike within essential services in comparison to 
other jurisdictions. In Eskom Holdings v National union of Mineworkers,244 the court 
held that, as noted in section 65 (1) (d) of the LRA, legislation does prohibit a person 
from striking if he or she is engaged in an essential service.  The very purpose of the 
minimum services agreements thus is to exempt workers who would otherwise be 
classified as rendering an essential service from the prohibition to strike.  
Accordingly, the existence of the minimum services agreements limits the categories 
of employees designated as rendering an essential service, from the restriction 
imposed by section 65 (1) (d) on the right to strike.245 
The mere failure to conclude a minimum services agreement would impinge on a 
right to strike to categories of employees who would fall outside the scope of the 
minimum services agreement and therefore could exercise their Constitutional right 
to participate in a strike.  For the employer to avoid concluding a minimum services 
agreement, it may create an untenable situation wherein the entire workforce within 
the service that is designated as an essential services being barred from engaging in 
a strike, a conduct which may pose a Constitutional challenge.  Needless to say, 
such is not congruent with the spirit of the LRA which sets out provisions that are 
reasonable and justifiable in limiting the right to strike. 
The effect of concluding minimum services agreements is such that once the 
minimum services agreement has been concluded, then the dispute will be resolved, 
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in that the relevant party could participate in a strike, free of prohibition of section 65 
(1) (d) because of the existence of the minimum services agreement.246 
During the recent strike at Eskom Holdings (SOC) Ltd, management warned against 
employees embarking on a strike at Arnot power station in Mpumalanga, citing that 
the power utility is designated as an essential service. Interestingly, the trade union 
representative stated that the union would contest the essential services designation 
as according to them, that is the union, they withdrew from the minimum services 
agreements unilaterally in 2004 and that the strikes at Eskom usually last for a period 
of about two days.247 
The primary purpose of the minimum services agreement is to balance the right to 
strike in the case of services designated as essential services. The minimum 
services agreements are more than critical in a society that is marred by violent strike 
actions, as we have seen in recent times. It is also of fundamental importance to 
create stability in sectors designated as essential services, as instability and volatility 
in the labour market may lead to the triple challenges of high unemployment, 
increased poverty and high levels of inequality. 
The content of the minimum services agreements contain, inter alia, the following 
details: 
 Whether the service is essential in its entirety or only partially essential, 
 Whether the service is essential at reduced service levels, 
 The minimum number of employees required to continue working during a 
strike, either expressed as a number or a percentage of the current workforce, 
 The type of services which must be continued during strike action, 
 Minimum service levels associated with various functions and duties to be 
performed during strike action, 
 Waiver of a right to engage replacement labour to provide services in excess 
of the minimum services. 
It is important to note that minimum services agreements more often than not set out 
a clearly defined regulatory framework aiming to elucidate the rules of engagement 
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and what can and cannot be done during a strike action within services designated 
as essential services. 
The Court in POPCRU v Ledwaba248 held that two of the components of collective 
bargaining, being the right to strike and organisational rights, with both such rights 
being guaranteed by law in the LRA and the Constitution, leave the central 
component of collective bargaining to consider being the collective agreement itself 
concluded as a result of the collective bargaining process.  Added to this is the fact 
that collective agreements have a special status and authority, as the very product of 
collective bargaining.249  It was also held in Equity Aviation Services v South African 
Transport and Allied Workers Union250 that collective bargaining is normally expected 
to result in the conclusion of a collective agreement and that agreement would 
constitute a collective agreement as defined in section 213 of the LRA.251  It is 
common course as already shown above that, collective agreements are a product of 
a collective bargaining process. The legislature‟s proclivity towards voluntary 
collective bargaining as a primary platform for engagement is in my view capricious 
and invidious, at the least within the context of services designated as essential 
services and for the purposes of concluding the minimum services agreements.  It is 
important to consider the current LRA provisions in relation to the binding status of 
minimum services agreements. 
The LRA under section 72 provides that: 
“The essential services committee may ratify any collective agreement that 
provides for the maintenance of minimum services in services designated as an 
essential services, in which case –  
The agreed minimum services are to be regarded as an essential services in 
respect of the employer and its employees; and 
The provisions of section 74 do not apply”. 
In Eskom Holdings v National Union of Mineworkers,252 the Court concluded that the 
importance of section 74 of the LRA cannot be overstated as it aims to provide for an 
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alternative dispute resolution mechanism to parties who are engaged in essential 
services and who are prohibited in terms of section 65 (1) (d) (i) of the LRA from 
striking.253 
Pursuant to that, it was also held in Soobramoney v Minister of Health254 that the 
Constitution is forward-looking and guarantees every citizen fundamental rights in 
such a manner that the ordinary person-in-the-street, who is aware of these 
guarantees, immediately claims them without further ado, and assumes that every 
right so guaranteed is available to him or her on demand. Some rights in the 
Constitution are the ideal and something to be strived for.  They amount to a 
promise, in some cases, and an indication of what a democratic society aiming to 
salvage lost dignity, freedom and equality should embark upon. They are values 
within which the Constitution seeks to provide, nurture and protect for a future South 
Africa.  However, the guarantees of the Constitution are not absolute but may be 
limited in one way or another. In some instances, the Constitution alludes to the fact 
that the state must take reasonable legislative and other measures within its 
available resources to achieve through the Constitutional principle of progressive 
realisation each of these rights.  In its language, the Constitution accepts that it 
cannot solve all of our society‟s woes overnight, but must go on trying to resolve 
these problems.255 
The Constitution is not promulgating absolute rights and that limitations to the 
attainment of the Constitutional rights may be achieved through enacting national 
legislation setting out justifiable and reasonable limitations. Flowing from that, the 
limitations to a right to strike for workers engaged in essential services falls squarely 
within the parameters of what the Constitution envisages within the limitation 
clause.256  National legislation may be enacted to set out limitations to a right to strike 
for workers engaged in essential and maintenance services.257   This is not to say 
that workers engaged in essential services are completely barred from engaging in a 
strike action; this is where the notion of what are also known as minimum services 
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level agreements proves to be pivotal. The current legislative framework in regulating 
minimum services agreements has within it some flaws warranting change. 
To begin with, it is of paramount importance to note that a need for change may have 
arisen, especially in regulating collective bargaining as a concept by creating a need 
for a more stringent and appealing regulatory framework aiming to ameliorate some 
of the legislative flaws.  As it was held in South African Transport and Allied Workers 
Union v Moloto,258 the volatility of industrial action must, therefore, rank highly among 
the issues that the Act‟s primary objects, of promoting orderly collective bargaining 
and effective resolution of labour disputes, seeks to address. It is also important to 
remember that the Act‟s purpose, amongst others, is to achieve peaceful labour 
relations in an orderly, democratic workplace and thriving economy and that the right 
to strike is also an extension of the collective bargaining process.   An interpretation 
that results in chaos and disturbs the desired balance of labour relations that is fair to 
both employees and employers is untenable.259 
Notably, the court noted that the LRA in section 213 defines an essential service but 
contains no definition of a minimum services agreement.260   This clearly shows a 
lack of appreciating the criticality if not the purpose of the minimum services 
agreements which are serving as collective agreements, in regulating the 
maintenance of minimum services during a strike in services designated as essential 
services.  As minimum services agreements are collective agreements, it follows that 
they enjoy a binding status as promulgated in the LRA.261  It is therefore rather 
defeating the purpose of the LRA to encourage parties to embark on a process of 
concluding minimum services agreements voluntarily as such may disproportionately 
force the employer party to negotiate with the trade union a permit for workers to 
embark on a strike action which may hinder production and ultimately tamper with 
profit margins.   Albeit, the fact that both the Constitution and the LRA afford every 
employee a right to strike.  This explains the low number of minimum services 
agreements concluded and forwarded to the ESC for ratification. The process of 
regulating essential services as well as concluding a minimum services agreement 
was also noted in the City of Johannesburg Metropolitan v South African Municipal 
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Union262 wherein the court held that, all municipal traffic services and policing were 
declared as essential services. Such meant that all employees employed in the 
Johannesburg Metropolitan Police Department were designated as essential 
services. Subsequently, the conclusions of the minimum services agreement for 
various employment categories were listed together with the accompanying amount 
of employees and categories within the minimum services agreement.  The 
categories that were listed in the minimum services agreement were then considered 
to be essential service.263  This process follows a sequence that seeks to suggest 
that the ESC would first designate a service or a part of a service to be essential 
services.  Secondly, parties may then conclude a minimum services agreement to be 
submitted to the ESC for ratification.  There appears to be a legislative flaw as the 
process of concluding the minimum services agreement comes after the designation 
process and that it is also left up to the parties to elect as to whether they have an 
appetite to undergo a process of concluding a minimum service agreement. 
The legislature should endeavour to compel parties to conclude minimum services 
agreements and create legislative mechanisms for this purpose.  To the contrary, it 
was held in The South African National Defence Union v Minister of Defence264  that 
these powers and duties include the conclusion and enforcement of collective 
agreements, but it does not follow that MBC‟s power to broker a collective agreement 
extends to compelling the parties to bargain. Having regard to the prevailing labour 
relations philosophy on collective bargaining, it would be surprising if such bland 
language were thought sufficiently to achieve the suggested object of judicially 
enforcing collective bargaining.265 
It was also held in The South African National Defence Union v Minister of 
Defence266 that the right to organise and bargain collectively means that the 
legislature was obliged to provide a framework for collective bargaining and, within 
that framework, to promote orderly collective bargaining at sectorial level. The LRA 
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emphasises the virtues of collective bargaining, but nowhere has it suggested that 
the process should be other than voluntary.267 
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4.5 CONCLUSION 
 
The judiciable notion of voluntary collective bargaining poses a legislative flaw at 
least within the process of concluding minimum services agreements. It is trite law 
that minimum services agreements are collective agreements aiming at regulating for 
the maintenance of minimum services during a strike action, in services designated 
to be essential services. 
It is rather evident through the literature review which remains void of any evidence 
contrary to that, the minimum number of minimum services agreements that have 
been concluded and forwarded to the ESC for ratification is a direct consequence of 
the voluntarism principle as entrenched in the collective bargaining process.  The 
LRA places no duty on parties to bargain collectively.  The process of collective 
bargaining is left to power-play and therefore it is of paramount importance to ensure 
a properly considered legislative framework when regulating minimum services 
agreements. 
The voluntarism principle to collective bargaining further poses a legislative 
conundrum as parties who are engaged in services that are designated as essential 
and maintenance services are prohibited from embarking on a strike.268  This creates 
unintended consequences wherein all employees within a service that is designated 
as essential and maintenance services may be precluded from participating in a 
strike even if they are not rendering a service that the interruption of which 
endangers the life, personal safety or health of the whole or any part of the 
population. The case in point as evinced herein is the case involving Eskom Holding 
(SOC) Ltd whereby the entire workforce is barred from participating in a strike action. 
This unfair conduct by the employer usurps the constitutionally entrenched right for 
every worker to participate in a strike within a limited scope as clearly defined in the 
Constitution. 
It is of paramount importance to consider possible changes to the legislative 
framework in as far as regulating essential services, maintenance services and 
minimum services agreements and, where necessary, propose some changes to 
enhance the regulatory framework.  
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CHAPTER 5 
STATUTORY PROVISIONS 
5.1 INTRODUCTION 
Pertinently, there exists a greater need to review the current legislative framework 
which aims at regulating the right to strike for workers engaged in services 
designated as essential services and maintenance services. There is also a greater 
need to review the legislative framework regulating the minimum services 
agreements. 
The underlying causes of the legislative conundrum relates to the voluntarism nature 
to collective bargaining. It is trite law that collective bargaining aims at minimising 
conflict within an employment relationship which could give rise to strike action. The 
regulatory framework related to the strike action, in services designated as essential 
and maintenance services should it remain unabated, South Africa will fail to attain 
the much needed economic growth, to deal with the triple challenges of poverty, 
unemployment and inequality.  The rule of law as it is embraced by the Constitution 
seeks to ensure that all rights as envisaged in the bill of rights, including the right to 
strike, should not be left to the whims of the parties to decide what is acceptable in 
regulating their relationship.269 
The current dispensation aiming at setting up the ESC, also appears to be at odds 
and possesses some deep-seated structural challenges, as parties within the labour 
market reticence from concluding the required minimum services agreements. 
This research was influenced by a high prevalence of strike actions even in sectors 
designated as essential services. In addition, there appears to be a need to review 
the legislative framework regulating maintenance services, with a purpose of 
advancing legally sound solutions and to further propose some legislative 
mechanisms aimed at enhancing the regulatory framework. 
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5.2 THE CONSTITUTION AND THE LAW 
 
The aim of this chapter is to evaluate the legitimacy of the limitation to a right to strike 
for workers engaged in essential and maintenance services as promulgated in the 
LRA framework.270 
It has been shown in this research that the Constitution promotes a right to strike. 
The Constitution within it has mechanisms that set-out limitations to the right to strike 
and that such limitations ought to be reasonable and justifiable in an open and 
democratic society based on human dignity, equality and freedom, taking into 
account all relevant factors.271 
 
5.3 THE NATURE OF THE RIGHT TO STRIKE IN ESSENTIAL SERVICES 
 
The Constitution of the Republic of South Africa is the supreme law of the land and it 
is trite law that conduct inconsistent with it is invalid, and the obligations as imposed 
by it must be fulfilled.272The purpose of the LRA as a national legislation is to give 
effect and to regulate the fundamental rights as conferred by section 23 of the 
Constitution.273 Flowing from this, the LRA as a national legislation, regulates, inter 
alia, the right to strike within services designated as essential services. 
The LRA sets out provisions that regulate the limitations pertaining to the right to 
strike in services designated as essential services.274  The said provision appears, at 
face value, to be setting up a blanket ban on the right to strike for workers engaged in 
essential services which is not concomitant with the spirit of the Constitution.  The 
courts have echoed the LRA provisions that are setting limitations on a right to strike. 
As it was also held in Eskom Holdings v National Union of Mineworkers275 that the 
LRA provides to the effect that no person may take part in a strike if that person is 
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engaged in an essential service,276 there appears to be a blanket ban on the right to 
strike for employees engaged in services designated as essential services. 
The ESC, in dispensing with its statutory functions, may also be unjustifiably 
infringing on the right to strike, which is a fundamental right for workers engaged in 
essential services. The ESC in designating a service as an essential service as 
promulgated in section 71 of the LRA, is enjoined to investigate as to whether the 
whole or a part of a service is an essential service. The proposition as envisaged in 
the wording of the LRA is to the effect that the ESC must give notice in the 
Government Gazette of any investigation that is to be conducted as to whether the 
service is an essential service.277 A direct contrast and paradoxical legislative 
provision appears in the wording of the LRA in section 72, wherein the Act suggests 
that the essential services committee may ratify any collective agreement that 
provides for the maintenance of minimum services in a service designated as an 
essential service.  Other jurisdictions internationally have made significant progress 
in regulating essential services. 
The Supreme Court of Canada found that the essential services model of dispute 
resolution, which permits work stoppages subject to the continued provision of 
essential services, was to be adopted.278  The Supreme Court of Canada meted out 
a decision that levelled the playing field for workers by placing checks and balances 
on the power of government, as employers, to legislate unfair essential services 
arrangements that tip the scale in management‟s favour.279  The literal reading of the 
cited opinion mirrors a general interpretation of the LRA.   However, a distinguishable 
difference rests on the wording of the LRA under section 72. In an event the wording 
was to read similarly as the one in section 71 of the LRA, such may have been 
concomitant with the spirit of ensuring that the right to strike in services designated 
as essential services is upheld whilst ensuring the maintenance of minimum services. 
The ILO recognises the right to strike as a right and not a social act, and advances a 
proposition to the effect that there has to be a reduction in the number of categories 
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of workers who may be deprived of this right, as well as the legal restrictions on its 
exercise, which should not be excessive.280 
Flowing from the views cited above, there is a greater need to place upon parties a 
legislative obligation to conclude the minimum services agreements and forward 
same to the ESC for ratification.   The current legislative dispensation leaves such a 
critical process at the behest of parties as the minimum services agreements are a 
product of collective bargaining.  As indicated above, the Court in Eskom Holdings v 
National Union of Mineworkers281 concluded to the effect that there is no obligation 
placed upon employers and their employees to conclude minimum services 
agreements and for many reasons unnecessary to detail, such agreements have not 
proved to be popular in practice.282  The absence of an obligation placed upon 
employers and their employees to conclude minimum services agreements may be 
ascribed to, amongst others, the voluntarism nature of the collective bargaining 
process.  In South African Transport and Allied Workers Union v Moloto, the 
Constitutional Court has itself emphasised the general importance of the right to 
strike wherein it was held that „collective bargaining is based on the recognition of the 
fact that employers enjoy greater social and economic power than individual workers. 
Workers therefore need to act in concerted effort, providing them collectively with 
sufficient power to bargain effectively with their employers‟.   Workers enjoy collective 
power primarily through the mechanism of a strike action.  The court went further to 
place some emphasis to point out that the importance of the right to strike for workers 
has led to it being entrenched far more frequently as a fundamental right in the 
constitutions than is the right to lock-out, and that the two rights are not always and 
necessarily equivalent.283 
Evidently, the wording of the Constitution only entrenches the right to strike and it 
reads as follows: 
23 (2) “Every worker has the right –  
(c.) to strike”.
284
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It is important to point out that the very same section is clearly void of the right to 
lock-out, and that the right to lock-out is not always and necessarily equivalent to the 
right to strike. The right to strike affords employees sufficient power to effectively 
bargain with their employers. However, there exists a proposition to the effect that 
the right to strike should be extended to employees who are engaged in essential 
services; however, such should not be without any limitations. 
The concept of collective bargaining will be dealt with elsewhere in this chapter. 
 
5.4 THE NATURE OF THE RIGHT TO STRIKE IN MAINTENANCE SERVICES 
 
The LRA under section 75 (6) (b) provides that: 
(b) “The number of employees prohibited from striking because they are engaged in 
the maintenance service does not exceed the number of employees who are entitled 
to strike”.285 
It is of fundamental importance to point out the abovementioned legislative provision, 
thereby depicting a clear picture as to how the whole or a part of the employer‟s 
business or service in as far as the workforce is concerned is to be split into an equal 
number for employees that may not participate in a strike as they form part of a 
maintenance service.  The other part of the workforce may then be deemed to be 
non-maintenance services and may be eligible to participate in a strike. 
The LRA further holds that; 
1) “An employer may not take into employment any person- 
(a) to continue or maintain production during a protected strike if the whole or 
a part of the employer‟s services has been designated a maintenance 
service”.286 
The above legislative provisions remain demonstrable of the legislature‟s proclivity 
towards creating a balancing act in ensuring legislative protection for a right to strike, 
even in service designated as maintenance services.  The right to strike serves as a 
powerful weapon through which employees may rely upon when persuading their 
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interests.  The LRA seeks to make provisions that purport to uphold the right to 
strike, as it emanates from the Constitution without derogating from the already 
existing statutory limitations.  However, the existence of an absolute prohibition of 
employing services of replacement labour, once a service has been designated as 
maintenance services, appears to be hindering the maximum realisation of legislative 
provisions as set out in section 75 (2) of the LRA.287 
The low number of services that have been designated as maintenance services to 
date is indicative of a legislative conundrum as the employer party may be reluctant 
to forego an opportunity to utilize replacement labour in avoidance of halting 
production as a result of a strike. It has also been shown in this treatise that the Act 
promotes collective bargaining with an intention of concluding collective agreements 
that are to regulate a determination of the whole or a part of the employer‟s business 
as a maintenance service. 
It is trite law that collective bargaining remains a voluntaristic process, and that there 
is currently no judiciable duty to bargain.  In The South African National Defence 
Union v Minister of Defence 288 the court held that „the voluntarist approach that 
emerges from these international instruments has characterised our labour 
dispensation since its liberalisation with the amendments to the Industrial Relations 
Act 1956 when, following upon the recommendations of the Wiehanh Commission, 
all workers were in 1979 permitted to organise and to strike. Voluntarism does not 
mean that employers and employees necessarily negotiate voluntarily. Often they 
negotiate in order to avert the economic pressures brought about by a strike or a 
lock-out. This pressure is one of the principal driving forces behind the voluntaristic 
system‟.289 
The inherent economic power-play within the right to engage into collective 
bargaining invokes a dire need for parties to avert economic pressures that may be 
brought about by the strike action. This is indicative of a systematic move towards 
pushing a need to engage in collective bargaining without any compulsory 
interference by the legislature or the courts in the collective bargaining arena. 
Employers and employees engaged in services designated as maintenance services 
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at this juncture are encouraged to deal with the provision of maintenance services in 
collective agreements.  There is a greater need to review this approach into 
compelling parties engaged in services designated as maintenance services to 
conclude minimum services agreements, before or on, and after, the process of 
designating a service as a maintenance service.  The ESC is to be empowered 
through legislation to enforce the process of concluding minimum services 
agreements. 
 
5.5 THE NATURE OF THE RIGHT TO ENGAGE INTO COLLECTIVE 
BARGAINING 
 
The Constitution provides that; 
“Every trade union, employer‟s organisation and employer has the right to 
engage in collective bargaining. National legislation may be enacted to regulate 
collective bargaining. To the extent that the legislature may limit a right in this 
chapter, the limitation must comply with section 36 (1)”.
290 
The Constitution, as the supreme law of the country, affords every trade union and 
employer‟s organisation a right to engage in a collective bargaining process. 
However, the LRA as the national legislation, has been enacted to give rise to this 
Constitutional right and does not impose a duty to bargain to parties engaged in 
essential and maintenance services. As it was held in POPCRU v Ledwaba291  that 
the right in terms of section 23 (2), (4) and (5) of the Constitution are then also 
regulated by the LRA, with the issues of organisational rights and collective 
agreements being regulated in Part A and B of Chapter III of the LRA and the right to 
strike in Chapter IV of the LRA, there is no duty to bargain under the LRA.  For this 
reason, the entitlement to statutory prescribed organisational rights was created so 
as to afford sufficiently representative trade unions at least a proper basis or platform 
from which to seek to convince an employer to collectively bargain with such 
unions.292 Zondo JP concluded in The National Union of Metal Workers of South 
Africa v Bader Bop293 in dealing with the provisions of section 20 of the LRA to the 
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effect that, „this provision did not mean that minority unions could conclude collective 
agreements affording organisational rights but is a clarificatory provision which 
provides that agreements between representative unions, within the definition of the 
section, and employers may regulate rights‟.  Such a reading of section 20 is a 
narrow one and not one suggested by the ordinary language of the text which states 
that nothing in Part A of Chapter III prevents collective agreements from being 
concluded. In my view, a better reading is to see section 20 as an express 
confirmation of internationally recognised rights of minority unions to seek to gain 
access to the workplace, the recognition of their shop-stewards, as well as other 
organisational facilities through the techniques of collective bargaining.294 Albeit, 
mechanisms available in the current LRA, aimed at attaining orderly collective 
bargaining, strikes are still a regular occurrence. 
The process of concluding minimum services agreements to serve as regulatory 
instruments is left to power-play in a form of a strike or lock-out.  It follows that the 
absence of a judiciable duty to bargain collectively favours the employer party.  As 
indicated above, the traditional function of labour law is to address this imbalance.295 
The current legislative provisions favours a voluntaristic approach, however, this is in 
no way meaning that parties engage in a process of collective bargaining voluntarily. 
As it was held in Eskom Holdings v National Union of Mineworkers296 that the 
prohibition of a right to strike for employees engaged in essential services is a 
blanket one.297  The noble idea is for parties to engage and agree as to which 
categories of the workforce should fall within the collective agreement aimed at 
regulating the provision of minimum services during a protected strike action.  A 
minimum service agreement is a collective agreement in terms of which the employer 
and trade union parties identify and agree on providing a minimum quantity and 
quality of an essential service during industrial action sufficient to avoid endangering 
life, personal safety and health.298 
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5.6 THE IMPORTANCE OF THE PURPOSE OF THE LIMITATION 
 
The court in Eskom Holding v National Union of Mineworkers299 held that the 
Constitutional right to strike should not, in the absence of express limitation, be 
restrictively interpreted.300 Nkabinde J in The South African Police Service v Police 
and Prisons Civil Rights Union301 held that in order to ascertain the meaning of 
essential service, regard must be held to the purpose of the legislation and the 
context in which the phrase appears.   An important purpose of the LRA is to give 
effect to the right to strike entrenched in section 23 (2) (c) of the Constitution.  The 
interpretative process must give effect to this purpose within the other purposes of 
the LRA as set out in section 1 (a).  The provisions in question must thus not be 
construed in isolation, but in the context of the other provisions in the LRA and SAPS 
Act. For this reason, a restrictive interpretation of essential services must, if possible, 
be adopted so as to avoid impermissibly limiting the right to strike. Were legislation to 
define essential service too broad, this would impermissibly limit the right to strike.302 
The jurisprudence as evinced herein juxtaposed with the purpose of the limitation to 
strike encourages a narrow interpretation to the meaning of essential services in 
ensuring that the right to strike as enshrined in the Constitution is not unjustifiably 
limited.  The limitation to the right to strike for employees engaged in services 
designated as essential and maintenance services as envisaged in the LRA serves 
merely a purpose of ensuring that essential and maintenance services are not 
interrupted.303 
In keeping with the spirit of the Constitution304 and the LRA,305 the legislature enacted 
limitations prohibiting the right to strike for workers engaged in services designated 
as essential and maintenance services.  The limitations to the right to strike have 
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given rise to the concept of minimum services agreements.306  As it was upheld in re 
The Certificate of the Republic of South Africa307 that: 
“This is of course not to say that striking should be encouraged or unprotected 
strikes condoned but only that there is no justification for importing into the LRA, 
without any textual support, limitations on the right to strike which are additional 
to those the legislature has chosen clearly to express”.308 
The limitations as envisaged in the Constitution and in the LRA are in no way 
intending to place a blanket ban on services designated as essential and 
maintenance services. It is incumbent upon the parties to engage in good faith in 
services designated as essential and maintenance services, and to further conclude 
collective agreements aimed at ensuring the maintenance of minimum services. The 
legislative review in as far as the voluntarism principle is embedded to collective 
bargaining remains pivotal.  It may be more than necessary to review the provisions 
of section 139 of the LRA to ameliorate the legislative conundrum.309 
 
5.7 THE NATURE AND THE EXTENT OF THE LIMITATION 
 
The legislature has clearly imposed limitations on the right to strike for employees 
engaged in services designated as essential and maintenance services. However, as 
it has been cited above, the right to strike is an essential means by which the trade 
unions may pursue in furtherance of workers social and economic interests.  The 
limitations should thus be premised on a principle of ensuring that there is an 
important balance between the interests of workers and those of the population in 
receipt of the essential and maintenance services. In Eskom Holdings v National 
Union of Mineworkers,310 the court concluded that it is clear that the prohibition on 
strike action in respect of employees engaged in essential services is a blanket one. 
However, this prohibition may be qualified in circumstances where a collective 
agreement providing for a minimum service has been ratified by the Essential 
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Service Commissioner. Once ratified, only those employees engaged in the minimum 
services will be regarded as the essential service.311 
The LRA makes the following provisions; 
1) “Any party to a dispute that is precluded from participating in a strike or a 
lock-out because that party is engaged in essential services may refer the 
dispute in writing to- 
a) a council, if the parties to the dispute fall within the registered scope of 
that council; or 
b) the Commission, if no council has jurisdiction”.312 
The LRA also makes the following provisions in respect of maintenance services: 
5) “As part of its determination in terms of subsection (4), the essential services 
committee may direct that any dispute in respect of which the employee 
engaged in a maintenance service would have had the right to strike, but for the 
provisions of section 65 (1) (d) (ii), be referred to arbitration”.313 
The Court, with specific reference to essential services in Eskom Holdings v National 
Union of Mineworkers,314 arrived at a conclusion to the effect that a dispute as to how 
many employees in which particular categories are necessary to provide a minimum 
service at an acceptable level seems to be equally capable of being construed as a 
dispute in regard to what services should be regarded as an essential service and 
therefore susceptible to a determination by the ESC under section 73. The court went 
further to conclude that „this conclusion does no violence to the language used in this 
section and places the least limitation upon the fundamental right to strikes as it 
facilitates a process under which the employees of an employer are not obliged to 
lump it, if agreement cannot be reached on the terms of a minimum services 
agreement in an industry in which their right to strike has been curtailed‟.315 
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5.8 THE RELATIONSHIP BETWEEN THE LIMITATION AND ITS PURPOSE 
 
The ILO has recognised the right to strike within the general principles of the 
Conventions regulating the right to freedom of association and to bargain collectively. 
However, it is of fundamental importance to note that even the ILO recognises a 
need to impress on limitations on a right to strike for workers engaged in essential 
and maintenance services. Importantly, the ILO has over the years accepted that 
workers engaged in essential and maintenance services may have limitations 
imposed upon their right to strike. 
The ILO has defined essential services in the strictest sense, a sentiment which is 
important to take note of.316  The primary purpose of the limitation to the right to strike 
is to create an equipoise with a primary purpose of ensuring that whilst workers enjoy 
the right to strike, national legislation placing a judiciable limitation on such a right is 
enacted, to avert imminent threat to the life, personal safety or health of the whole or 
part of the population. Flowing from this analysis, a legislative regime aimed at 
empowering the ESC to design enforcement mechanisms for the conclusion of the 
minimum services agreements should be enacted. This view as echoed in Eskom 
Holding v National Union of Mineworkers317 is to the effect that not all workers 
employed within services designated as essential and maintenance services should 
be precluded from striking for the service to continue operating at acceptable 
levels.318 
Pursuant to that, it has to be appreciated that legislated limitation to a right to strike 
should advocate for a solution to avert a state of pandemonium that may amount to 
anarchy should there be no limitation to a right to strike in services designated as 
essential and maintenance services. The legislature within the South African context 
appears to have adopted a model whereby there are substantial limitations on a right 
to strike for workers engaged in services designated as essential and maintenance 
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services, with a complementary compulsory arbitration to act as compensatory 
guarantees.319 
The compulsory arbitration is clearly entrenched within the statutory provisions to 
afford parties that are precluded from embarking on a strike action a platform to 
ventilate their mutual interest‟s disputes.320  There clearly has to be a correlation 
between the limitations to the right to strike with the purpose to be achieved by such 
a limitation.  The absence of a clearly defined correlation may render an envisaged 
limitation improbable.  It is of common understanding that workers are not in a 
position to bargain on equal terms with their employers, as more often than not 
employers are in a better position to dictate the terms of the relationship as they yield 
economic power.  The right to strike therefore aims at affording workers, even in 
services designated as essential and maintenance services, a powerful weapon they 
can unleash to force the employer to accede to their demands. 
 
5.9 THE LESS RESTRICTIVE MEANS TO ACHIEVE THE PURPOSE 
 
This chapter aims at investigating how the system of regulating essential and 
maintenance services may be improved.   Further, this chapter aims to investigate 
the most congruous method of regulating provisions as they relate to the conclusion 
of minimum services agreements.  The primary purpose of ensuring that the 
legislative framework, as it observes the right to strike as a fundamental right, is not 
without any limitations.  It follows that the role of strike action implies a right of 
exercising economic power through withholding labour, on the part of workers 
against their adversaries.  The right to strike forms a cornerstone to collective 
bargaining as the current jurisprudence imposes no judiciable duty to bargain 
collectively even within services designated as essential and maintenance services. 
The importance of a right to strike may not be overemphasised as it forms an 
important component of a successful collective bargaining system. 
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5.10 PRIMARY PURPOSE OF THE LIMITATION 
 
The primary purpose of the limitations to a right to strike within services designated 
as essential and maintenance services, as envisaged in the LRA, remains pivotal.  It 
is of fundamental importance to appreciate the primary purpose of the LRA, which is 
to give effect to the right to strike as it is entrenched in the Constitution.  In 
interpreting the right to strike, regard should be given to the LRA.321  The less 
restrictive means must be adopted so as to avoid impermissibly limiting the right to 
strike.  This may be achieved through adopting a narrow definition to essential 
services rather than apportioning a definition that is too broad as such may 
impermissibly limit the right to strike.322 
 
5.11 THE RIGHT TO STRIKE AND COLLECTIVE BARGAINING 
 
The principle of collective bargaining is firmly entrenched within the Constitution; 
however, as it enjoys some recognition and plays a central role in the jurisprudence, 
there is still no judiciable duty to bargain.  A nexus between the right to strike and the 
right to engage in collective bargaining still remains evident.  The right to strike 
maybe immersed by some legitimate restrictions, as it is the case in services 
designated as essential and maintenance services.  Interestingly, the compensatory 
guarantees that are an alternative to the right to strike do not give rise to a duty to 
bargain. 
 
5.12 DISPUTE RESOLUTION MACHANISM WITHIN ESSENTIAL AND 
MAINTENANCE SERVICES 
 
The LRA under section 73 as it sets out provisions to resolve disputes as to whether 
a service is an essential service as it stands, places the least limitation upon the 
fundamental right to strike. The literal meaning of section 73 is to some degree 
hidden, which calls for some legislative review.  The court in Eskom Holdings v 
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National Union of Mineworkers323 safely arrived at a proposition that seeks to clearly 
refute impermissible limitation to the right to strike.  The court accurately placed the 
responsibility to ensure the conclusion of the minimum services agreements at the 
door-step of the ESC.  The dispute arising out of parties conduct to renege from 
concluding minimum services agreements to determine the number and categories of 
employees that may embark on a strike action is accordingly the ultimate 
responsibility of the ESC.324 
 
5.13 REGULATING DISPUTE RESOLUTION IN ESSENTIAL, MAINTENANCE 
SERVICES AND THE MAINTENANCE OF MINIMUM SERVICES. 
 
The compensatory guarantees as envisaged within services designated as essential 
and maintenance services dictates for a process of compulsory arbitration. 
Interestingly, interest arbitrations which have been envisaged as a dispute resolution 
mechanism within services that are designated as essential services have received 
less attention, to date. The anticipated growth of disputes resolved through interest 
arbitration has not occurred in services designated as essential services.325 
The alternative mechanisms of removing a right to strike and substituting it with 
compulsory arbitration in services designated as essential and maintenance services 
as such services may endanger the life, personal safety or health of the whole or any 
part of the society is deserving of some legislative reforms. 
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Disputes Interest Arbitration & Capacity Building. 
 76 
 
5.14 CONCLUSION 
 
Regulating the strike action has evolved over the passage of time with the Courts 
making enormous contributions in setting standards which has held a historic effect 
in developing strike jurisprudence.  The process of interpreting the legislative 
provision in regulating the right to strike in essential services specifically has been 
characterized by inconsistent Court decisions by the labour courts.  Of recent past, 
the Supreme Court of Appeal has had to intervene to give guidance to the labour 
courts on how to interpret the jurisprudence aimed at regulating dispute resolution in 
essential services. 
Pertinently, the right to strike is a matter falling squarely within matters deemed to be 
a constitutionally guaranteed right. The Constitutional Court, in the near future may 
be drawn into giving a respectable judgement setting a judicial precedence on how to 
interpret regulatory framework regulating essential services as empowered by the 
Constitution.326  At this juncture the judgement by the Supreme Court of Appeal still 
remains the highest Court order in addressing, inter alia the question of a forum 
responsible for dispute resolution within services designated as essential services.327 
The main challenge of the LRA still remains the failure of the Act to protect the right 
to strike as guaranteed by the Constitution, even in services designated as essential 
and maintenance services. Koboro328 held that, in broad terms, the labour relations 
act, in the main, aims to provide, among other objectives, a comprehensive 
framework for collective bargaining including the exercise of the right to strike in 
South Africa. The emphasis of the act is clearly on collective bargaining rather than 
individual labour rights.329 
It is imperative to point out that the Act in its current form is a limitation to the right to 
strike for workers engaged in services designated as essential and maintenance 
services. The legislative reforms proves to be more than necessary in introducing a 
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 S 39 (2) of the Constitution which states that, when interpreting any legislation, and when 
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 Eskom Holdings Ltd v National Union of Mineworkers 3 BLLR 254 (SCA). 
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 Supra fn 19. 
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consistent interpretation of a limitation to a right to strike, between the Constitution 
and the Act, for workers engaged in essential and maintenance services. 
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CHAPTER 6 
 
6.1 LEGISLATIVE REVIEW 
 
The recommendations considered hereunder purports to offer a logical analysis of 
the current jurisprudence and to primarily suggest alternative solutions aimed at 
improving the current legislative framework in regulating essential services, 
maintenance services and minimum services agreements. 
It is submitted that in taking this process forward of regulating essential services, 
maintenance services and minimum services agreements, there is a greater need of 
embarking upon an overhaul of legislative review. The legislative framework should 
be developed to include a Code of Good Practice, detailing as to how the ESC 
should function and such regulations should form part of the LRA.330  Capturing the 
process of regulating essential services, maintenance services and minimum 
services agreements under Chapter IV of the LRA without augmenting same with the 
proposed Code of Good Practice renders the regulatory process and or procedure 
unreliable.   Furthermore, the ESC should be enhanced with some expertise in order 
to expedite dispute resolution within services designated as essential services.331 
It is submitted that the LRA may be amended to include a compulsory statutory 
arbitration for disputes emanating from the failure to conclude minimum services 
agreements.  The LRA in its current form is void of a clearly defined dispute 
resolution procedure for failure to conclude minimum services agreements in 
services designated as essential services.  One must point out that, even though 
section 74 (1) of the LRA promulgates that any party to a dispute may refer a dispute 
in writing to a council or the Commission.332  It is from this background that one 
submits that the LRA may be amended to include section 72 (c), which may place an 
obligation on parties to include, prior, or during the process of designating a service 
as essential and maintenance services, a proposal for services to be deemed as 
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 S 70 read with S 203 of the LRA 66 of 1995. 
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 S 139 of the LRA 66 of 1995. 
332
 S 74 (1) of the LRA 66 of 1995 which states that, any party to a dispute that is precluded from 
participating in a strike or a lock out because that party is engaged in an essential service may 
refer the dispute in writing to a council, if the parties to the dispute fall within the registered scope 
of that council; or the Commission, if no council has jurisdiction. 
 79 
minimum services.333  This may be better achieved if the voluntarism principle to 
engage in collective bargaining is waived in the services under investigation for a 
determination as to whether they are indeed essential and maintenance services. 
The non-existence of a duty to bargain should be replaced with a process of ring-
fencing essential and maintenance services to enjoy a special dispensation of a 
compulsory duty to bargain. 
It should be incumbent upon the ESC to advocate and to enforce for the conclusion 
of minimum services agreements prior and/or during the process of designating a 
service as an essential service and maintenance service.  Entrusting the ESC with an 
entrenched legislated obligation; to firstly advocate for the conclusion of a minimum 
services agreement and to thereafter enforce same, may obviate the difficulty caused 
by parties reneging from concluding such a critical agreement. It is my submission 
that, the primary objective of concluding a minimum services agreement may be to 
give effect to and espouse the fundamental right to strike, as conferred by section 23 
of the Constitution.334 
It was argued by the employer party in The South African Police Service v Police and 
Prisons Civil Rights Union335 that, the language used in section 71 (10) and section 
213 of the LRA is unambiguous and is meant to encompass all SAPS employees.  It 
was further argued by the employer party that, employees of SAPS must be 
understood to include members of SAPS as well as non-members.336  It is my 
submission that, the courts have struggled to strike a balance between the 
constitutionally guaranteed right to strike and the limitations as provided for in section 
65 (1) (d) (i) of the LRA. Chicktay 337  espoused a view that was also held in The 
South African Police Service v Police and Prison’s Civil Rights Union,338  that „only 
those employees who perform the functions of the police are essential service and 
that the rest of the police service are not essential and can thus go on strike‟.339 This 
reads in line with the ILO principles which has affirmed the right to strike and has 
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cited this right as a fundamental right to be enjoyed by all workers inclusive of those 
in services designated as essential and maintenance services. 
The LRA in its current form and nature, places an unjustifiable limitation to the right to 
strike, and therefore, it must be interpreted restrictively. As with essential services, 
the LRA sets out limitations on a right to strike for employees engaged in 
maintenance services.  
The ESC should be empowered to preside over disputes through a process of 
„pendulum arbitration‟, also known as „final offer arbitration‟.340  The pendulum 
arbitration is a kind of interest arbitration whereby the arbitrator selects one of the 
parties‟ proposals on each or perhaps all disputed issues. Another alternative dispute 
resolution method that might be explored is what is called „dampened pendulum 
arbitration‟.  This is a process wherein the expert panellist selects one of the options 
that is most fair, in his or her expert opinion.341  The proposed dispute resolution 
mechanisms augers well with the proposed expertise within the ESC, aimed at 
expediting the resolution of mutual interests‟ disputes.    
Regulating essential, maintenance and minimum services agreements requires some 
additional expertise than other arbitrations and the industry needs to tap into when 
determining fairness. Appropriately, the legislature has already acknowledged the 
significance of regulating essential services, by providing, under the LRA, special 
provisions aimed at expediting the resolution of disputes.342  Such legislative 
provisions should be extended to both maintenance services and minimum services 
agreements, by triggering the LRA provisions relevant to amending the Act, to 
include expedited dispute resolution in maintenance services and minimum services 
agreements.343   In dealing with all the complexities of a collective bargaining 
process, one has to be aware of the dynamism and fluidity of the labour market. 
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 Pendulum arbitration http://en.oxforddictionaries.com/definition/pendulum_arbitration (accessed 
2016-10-31) 1. 
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pendulum-arbitration (accessed 2016-04-01) 2. 
342
 See s 139 (1) (a) which states that, if a dispute about a matter of mutual interest proceeds to 
arbitration and any party is engaged in an essential service-within 30 days of the date of the 
certificate referred to in section 136 (1) (a), or within a further period agreed between the parties 
to the dispute, the commissioner must complete the arbitration and issue an arbitration award 
with brief reasons signed by that commissioner. 
343
 S 211 of the LRA 66 of 1995 read with LRA 66 of 1995 (schedule 5). 
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A panel may make a determination as to which services may be required for the 
maintenance of minimum services through adopting a dispute resolution mechanism 
called dampened pendulum arbitration to ensure fulfilment of the principle of 
fairness.344 
The reading of the LRA should be redefined to include section 73 (1) (c) to the effect 
that, disputes as they relate to a failure to conclude minimum services agreements 
must fall squarely within the ambit of the ESC.345 
Evidently, the procedure for resolving disputes in maintenance services takes a 
similar format as that in essential services.  The fundamental challenge with the 
current legislative framework as it pertains to maintenance services relates to the fact 
that parties are encouraged to deal with the provision of maintenance services in 
collective agreements.  A collective agreement, is a product of collective bargaining 
and, as indicated above, collective bargaining still remains a voluntaristic process. It 
is my submission that there might be a greater need to replace the currently 
envisaged voluntarism principle to collectively bargain, especially in services 
designated as essential and maintenance services. A compulsory process to bargain 
collectively may be adopted in order to entrench a culture whereby parties are bound 
to conclude minimum services agreements: regulating for the provision of 
maintenance services, and increasing the number of services designated as 
maintenance services. 
There is a need to revisit collective bargaining as a matter of urgency. The continued 
labour unrests in sectors designated as essential services is worrying and has to be 
accurately regulated. The growing trend of trade union rivalry leading to splinter trade 
union formations, leads to the proliferation of trade unions which consequently poses 
a legislative conundrum.346  There is also a greater need to educate trade union 
leaders to rid the strike action of their current violent nature.  The Act supports the 
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 S 72 of the LRA 66 of 1995. 
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 S 73 of the LRA 66 of 1995, and as it was concluded in Eskom Holding v National Union of 
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encourage a system of a representative trade union in a workplace. 
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right to strike and the right to access collective bargaining even for employees 
engaged in services designated as essential and maintenance services, but with 
some limitations.347  The controversies and uncertainties relates to the way the LRA 
is promulgated in as far as regulating essential services, maintenance services and 
minimum services agreements; which is calling for legislative reforms. 
 
These are not outlandish recommendations as the regulatory framework falls short 
from limiting the number of strikes even in services designated primarily as essential. 
The literature review has shown a gloomy picture with the current model of regulating 
essential services, maintenance services and minimum services as strikes goes on 
unceasing thereby causing a state of pandemonium.  The right to strike remains a 
cornerstone for workers as it is a tool to persuade employers to accede to their socio-
economic demands.  Pertinently, it is imperative that the regulatory framework ought 
to be concomitant with the spirit of the LRA, which is an expeditious resolution of 
disputes, advancement of economic development, social justice, labour peace and 
the democratisation of the workplace. 
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 S 65 (1) (d) (i) and (ii) of the LRA 66 of 1995. 
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6.2 CONCLUSION 
 
It is necessary to consider that an area of improvement should be emphasised with 
regards to the structural adjustments of the ESC. The primary purpose of the ESC 
may in addition be to publicise its determinations and reasons for its decisions. Such 
determinations ought to be easily accessible and available to the public as such may 
assist with academic studies; creating a greater understanding as well as a litany of 
knowledge regarding the process of regulating essential services, maintenance 
services and minimum services agreements and its effect on the limitation to a right 
to strike.  
Pertinently, the LRA may be structured such that it places legislated obligations to 
parties, in services designated as essential and maintenance services; to conclude 
minimum services agreements and to obviate the current trend of parties reneging 
from concluding such critical agreements.  The ESC, in dispensing with its statutory 
functions as enshrined in the LRA, appears in form and substance, to be unjustifiably 
limiting the right to strike.   
A properly structured regulatory framework pertaining to the conclusion of a minimum 
services agreement may bring about stability within services designated as essential 
services.  Such may improve statutory protection of a right to strike for employees 
engaged in services designated as essential services.  
It may appear that the legislature enacted section 72 of the LRA to give credence to 
the limitation of a right to strike in services designated as essential services.  As it 
has been evinced elsewhere in this treatise, it is my opinion that employers renege 
from concluding minimum services agreements in order to place a bar to all 
employees within a service designated as essential services from embarking in a 
strike. I would submit that, the absence of a judiciable duty to bargain, at least within 
services designated as essential services, undermines the spirit of the Act, which is 
to give effect to the fundamental right to strike.  
The low number of services designated as maintenance services remains a cause for 
concern as such may usurp the fundamental right to strike. Failure by parties to 
conclude a maintenance service agreement triggers a process wherein the ESC may 
designate a service as a maintenance service.  Compelling parties rather than 
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encouraging them to deal with the provision of maintenance services may better 
serve the interests of all parties.  The voluntarism principle as embedded to collective 
bargaining appears to be amiss and a stringent approach may offer a sound option 
when designating services an essential and maintenance services.  Conversely, a 
scholarly view exists to the effect that, the outcome of a successful collective 
bargaining is embodied in a collective agreement.348 
It is worth noting that a complete bar on the employer party to employ replacement 
labour within services designated as maintenance services may be restrictive for 
employers.  Such may hinder employers to trigger the provisions of the Act of 
designating services as maintenance services, as promulgated within the current 
LRA. 
Pertinently, industry role players, organised labour, employer‟s and the legislature 
should explore different forms of workplace engagement structures for the purposes 
of curbing the scourge of strike action within services designated as essential and 
maintenance services. Such would further increase production which may translate 
into economic growth. Implementing the above mentioned legislative reforms, 
pertaining to the above cited legislative shortfalls when regulating essential services, 
maintenance services and minimum services agreements, may eliminate the current 
challenges that seems to confront the model as adopted within the LRA. 
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CHAPTER 7 
 
7.1 CONCLUSION 
 
The model of regulating essential services, maintenance services and minimum 
services agreements as adopted within the LRA, appears to be confronted with a 
number of challenges. The question is whether South Africa meets its Constitutional 
imperatives, international obligations as well as compliance with public policy when 
regulating essential services, maintenance services and minimum services 
agreements. 
 
The rights to strike and to bargain collectively are the major fundamental rights, 
hence they call for several stakeholders to work together in order to give effect to 
these constitutionally entrenched rights. Failure to revisit the LRA provisions by 
attending to some legislative reforms may continue to usurp the right to strike for 
employees engaged in essential and maintenance services. The current dispute 
resolution procedure lacks credibility as the LRA is void of a clearly defined flow 
diagram for disputes emanating within services designated as maintenance services.  
Albeit, the only flow diagram in the LRA which regulates for the disputes of interests 
is in essential services.349  Equally, the prevailing tendencies by the employers, to 
renege from concluding minimum services agreements further appears to be 
undermining the spirit of the Constitution. 
 
The Constitution is a comprehensive document which clearly sets out all the basic 
fundamental rights; however the process of embracing policy reforms aimed at 
enhancing the right to strike and to engage into collective bargaining, within services 
designated as essential and maintenance services remains amiss and unsatisfactory. 
The author contends that the status quo might be holding some proclivity towards the 
employer party, hence the fundamental right to strike and to engage into collective 
bargaining may only be realised once the legislature revisits the regulatory 
framework. 
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 Labour Relations Act 66 of 1995 (Schedule 4) flow diagram 8. 
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The main challenge with the current model of regulating essential, maintenance and 
the provision of minimum services is finding a balance between the right to strike and 
the limitations provided for in the Act.  It is my submission that there seems to be a 
blanket ban on a right to strike for employees engaged in services designated as 
essential and maintenance services. 
 
The LRA also appears to be inconsistent with the principle of promoting effective 
dispute resolution of labour disputes. The veiled dispute resolution procedure for 
failure to conclude a collective agreement aimed at regulating for the maintenance of 
minimum services; exacerbate the challenge of unjustifiably limiting the right to strike 
for employees engaged in essential and maintenance services. Notably, the dispute 
arising out of a failure to conclude a minimum services agreement within essential 
services is a dispute that may very well fall squarely within the dispute of interests in 
essential services. Whilst there is very anecdotal evidence on the dispute resolution 
mechanism in essential services, same may not be said with maintenance services 
and minimum services agreements.  
 
It is submitted that there may be a greater need to develop the much needed skills in 
order to ameliorate the structural challenges currently facing the ESC.  One may also 
state that the jurisprudence as it relates to the right to strike as well as the right to 
engage into collective bargaining within services designated as essential and 
maintenance services is still marred by uncertainties and controversies.  Employees 
enjoy a Constitutional right to strike and that is also supported by the LRA.  Primarily, 
this treatise aims at exploring measures that will assist in resolving labour disputes 
as speedily as possible, while recognising the Constitutional right to strike, even for 
workers engaged in services designated as essential and maintenance services.  It is 
imperative to note that prohibiting a right to strike in essential and maintenance 
services should not be misconstrued to mean that all employees engaged within 
services designated as essential and maintenance services are barred from 
participating in a strike.  It is my contention that the only process required in obviating 
unjustifiably limiting the right to strike within essential and maintenance services may 
be to adopt; a comprehensive enforcement agenda and the promulgation of a special 
dispensation for a judiciable duty to bargain.  
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Further, this treatise intended to close the currently existing legislative weaknesses 
by advocating for the implementation of the much needed legislative reforms. 
Pertinently, the purpose of the LRA inter alia is to give effect to the right to strike and 
the right to engage into collective bargaining as envisaged in the Constitution, 
International Law and Public Policy. The proposed labour relations reforms as 
exhibited in this treatise, aimed at aligning with the spirit of ensuring that South Africa 
gives effect to the public international law obligations applicable to regulating 
essential services, maintenance services and minimum services agreements. 
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APPENDIX A: LIST OF ESSENTIAL SERVICE DESIGNATIONS 
Item Date Government 
Gazette 
Designation 
1.  6 June 
1997 
GN R784 The following services: 
a) the regulation and control of air traffic; and 
b) the Weather Bureau of the Department of 
Environmental Affairs and Tourism, being a service 
which supports the regulation and control of air 
traffic. 
2.  12 Sept 
1997 
GN R1216 
GG 18276 
1. The following services: 
a) municipal traffic services and policing; 
b) municipal health; 
c) municipal security; 
d) the supply and distribution of water; 
e) the security services of the Department of Water 
Affairs and Forestry; 
f) the generation, transmission and distribution of 
power; 
g) firefighting; 
h) the payment of social pensions one month after they 
fall due; 
i) the services required for the functioning of courts;  
j) correctional services; and 
k) blood transfusion services provided by the South 
African Blood Transfusion Service. 
 
2. The following parts of sanitation services: 
a) the maintenance and operation of water-borne 
sewerage systems, including pumping stations and 
the control of discharge of industrial effluent into the 
system; 
b) the maintenance and operation of sewage 
purification works; 
c) the collection of refuse of an organic nature; 
d) the collection of infectious refuse from medical and 
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Item Date Government 
Gazette 
Designation 
veterinary hospitals or practices; 
e) the collection and disposal of refuse at a disposal 
site; and  
f) the collection of refuse left uncollected for 14 
(fourteen) days or longer, including domestic refuse 
and refuse on public roads and open spaces. 
 
3. The following services provided by the public sector 
until 31 March 1998: 
a) Emergency health services and the provision of 
emergency health facilities to the community or part 
thereof; 
b) nursing; and 
c) medical and paramedical services. 
 
4. The following services in support of the services 
referred to in paragraph 3 until 31 March 1998: 
a) catering; 
b) medical records; 
c) security; 
d) porter and reception; 
e) pharmaceutical and dispensary; 
f) medicine quality control laboratory; 
g) forensics; 
h) laundry; 
i) clinical engineering; 
j) hospital engineering; 
k) waste removal; 
l) mortuary; and 
m) pest control. 
 
5. The following services provided by the private sector 
which are funded by the public sector: 
a) Emergency health services and the provision of 
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Item Date Government 
Gazette 
Designation 
emergency health facilities to the community or part 
thereof; 
b) nursing; and 
c) medical and paramedical services. 
 
6. The following services in support of the services 
referred to above: 
a) Boiler; and 
b) water purification. 
 
7. The following services provided by nursing homes 
which are registered as welfare organisations in 
terms of the National Welfare Act, 1978 (Act No. 100 
of 1978), to patients in need of moderate (level 2) 
and maximum (level 3) care: 
a) Emergency health services and the provision of 
emergency health facilities; 
b) nursing; and 
c) medical and paramedical services. 
 
8. The following services in support of the services 
referred to in paragraph 7: 
a) Physiotherapy; 
b) dispensary; 
c) catering; 
d) laundry; 
e) boiler; 
f) transport; and 
g) security; 
 
9. The following services provided by the following 
civilian personnel in the Department of Defence to 
support the South African National Defence Force: 
a) The Secretariat for Defence; 
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Item Date Government 
Gazette 
Designation 
b) the Intelligence Division; 
c) the Finance Division; 
d) the parachute seamstresses of the South African 
Army; 
e) the parachute packing operators of the South African 
Army; 
f) the military intelligence functionaries of the South 
African Army; 
g) the storemen in the South African Navy; 
h) the provisioning officers and clerks in the South 
African Navy; 
i) the technical personnel in the South African Navy; 
j) the tugboat personnel in the South African Navy; 
k) the surveyors in the South African Navy; 
l) the South African Medical Service; 
m) those serving in military posts in the South African 
National Defence Force; 
n) the cryptographers in the South African National 
Defence Force; and 
o) the maintenance services in the South African 
National Defence Force. 
3. 
 
21 
November 
1997 
GN R1542 
GG 18439 
The following computer services provided or supported 
by the Central Computer Service of the Department of 
State Expenditure are designated as essential services: 
a) The Persal system; 
b) the social pension system; 
c) the hospital systems; and 
d) the flood control system. 
4.  27 March 
1998 
GN R436 
GG 18761 
The following services in the public sector: 
(a) 
1. Emergency health services and the provision of 
emergency health facilities to the community or part 
thereof; 
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Item Date Government 
Gazette 
Designation 
a) nursing; and 
b) medical and paramedical services; 
2. The following services which support the services 
referred to in paragraph (1): 
a) Catering; 
b) medical records; 
c) security; 
d) porter and reception; 
e) pharmaceutical and dispensary; 
f) medicine quality and control laboratory; 
g) forensics; 
h) laundry work; 
i) clinical engineering; 
j) hospital engineering; 
k) waste removal; 
l) mortuary services; and 
m) pest control; 
3. The following blood transfusion services: 
a) Eastern Province Blood Transfusion Service; 
b) Western Province Blood Transfusion Service; 
c) Natal Blood Transfusion Service; 
d) Northern Blood Transfusion Service; and 
e) Border Blood Transfusion Service. 
5. 
 
24 Dec 
2004 
GN R1462 
GG 27104 
The following services: 
a) the whole of the services provided by old age homes 
registered in terms of the National Welfare Act (Act 
No.100 of 1978); 
b) the whole of the services provided by Children‟s 
Homes and places of care in terms of section 30 of 
the Child Care Act of 1983. 
6.  10 June  
2005 
 
GN R530  
GG 27642 
 
The following services provided at all airports in South 
Africa have been designated as essential services: 
a) all electrical services; 
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15 Dec 
2006 
 
26 April 
2007 
 
4 July 
2007 
 
14 Sept 
2007 
 
23 Nov  
2007 
 
29 Feb 
2008 
GN R 1792 
GG 29457  
 
GN 476  
GG 29817 
 
GN 798  
GG 30018 
 
GN 1140  
GG 30286 
 
GN 1692  
GG 30485 
 
GN 304  
GG 30805 
b) all safety services; 
c) all security services. 
 
The aforesaid designation was for the following periods: 
a) One calendar year commencing from 10 June 2005. 
(GN R530 GG 27642) 
b) Four months commencing from the 03 December 
2006 and expiring on 30 April 2007. (GN R 1792 GG 
29457) 
c) Two months commencing from the 01 May 2007. 
(GN 476 GG 29817) 
d) Three months commencing from the 01 July 2007 
and expiring on 30 September 2007. (GN 1140 GG 
30286) 
e) Three months commencing from 30 November 2007 
and expiring on 28 February 2008. (GN 1692 GG 
30485) 
f) until the final designation is made. (GN 304 GG 
30805) 
7.  2015  The Essential Services Committee hereby designates 
the following services provided by privately 
owned old age homes as well as nursing homes and 
institutions that care for assisted and frail care 
patients and that are not registered with the Department 
of Social Development or do not receive 
any financial assistance or subsidy from the State, as 
essential services: 
(a) Nursing; 
(b) Care-giving - being the service of caring for an 
elderly assisted and or frail patients with the 
implied or express consent of that person and in 
support of nursing services and as set out in 
Section 17 of the Older Persons Act, 13 of 2006; 
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(c) Pharmaceutical; 
(d) Dispensary; 
(e) Occupational therapy; 
(f) Rehabilitative support; 
(g) Physiotherapy; and 
(h) Catering 
 
